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election of members of Congress differ essentially 
in most of the States. In one State the voting is 
done by ballot, and in another viva voce In one 
State the election board consists of two persons, 
and in another five or more. In one State the elec- 
tion is in the month of May, in another it is in the 
month of October; and it is self-evident that in 
order to determine the validity of the election, 
whether the member who claims a seat here is 
elected or not, this House must find, if in his fa- 
vor, that he was elected in conformity to the laws 
of the State in these respects. 

The law of Virginia under which the sitting 
member claims to hold his seat, as I have said be- 
fore, was passed in 1853. It had been several 
times amended. It provided, among other things, 
that the court of common pleas in each of the coun- 
ties of that State should appoint five persons, who 
are named in the law, as commissioners, for the 
purpose of holding elections in each of the elec- 
tion precincts of the county in which the court was 
held. They also appoint one other officer, who 
was called a conductor. Each of these persons 
had his duty to perform under the law. The com- 
missioners,any twoof whom might act asa board, 
were required, before entering upon the duties of 
their offices, to take an oath to faithfully perform 
those duties. They acted as the judges of elec- | 
tion. The conductor was also an officer of the | 
election, and was to see that order was preserved, 
and that the votes were properly recorded. This 
board were to determine, in the first instance, who 
had a right to vote, yet their decision upon any 
particular case was not conclusive. If the vote of 
any person was challenged, he still had the right 
to have that vote recorded as a challenged vote. 
The voting was viva voce, and not by ballot, and 
as the votes were announced by the voters they 
were recorded by the recorder of theelection. After 
the voting was closed, the law required that the 
»oll-book in which the votes were recorded should 
ve certified as to its correctness by all the persons 
who held the office of judges of election. If there 
were five commissioners, it was to be certified by 
them all, and also by the conductor. After these 
votes were recorded, and the poll-book certified 
to be correct by these officers, the law required 
that they abil be returned to a certain other 
election board at the court-house of the county. 
This second board was required by the law to | 
revise the poll-books, and strike from the list of 
voters the names of any persons not entitled to 
vote. After this list is so revised, the law provided 
that within a certain time they should be returned 
from the several court-houses of the district to the 
court-house of the county first named in the law 
making the district, where they are to be revised | 
by a third board, who make out a certificate of 
election for the successful candidate, and return it 
to the Governor of the State. Upon the receipt 
by the Governor of the certificate certifying the 
election of the successful candidate, it was made 
the duty of the Governor to issue his proclama- 
tion declaring the election of the successful can- 
didate. 

This certificate or proclamation, under the great 
seal of the State of Virginia, is the kind of cre- 
dential that every person elected to Congress from 
the State of Virginia is entitled to hold as the evi- 
dence of his right to a seat in this House. Itis 
the kind of evidence that every person who holds 
a seat in this House either has or is entitled to 
have from the Executive of the State from which 
he comes. And if he does not bring with him a 
certificate, emanating from the Executive, show- 
ing that he is elected, he ought to be able, upon 





the contest for a seat before this House, p pro- 
duce evidence showing that he is entitled to a cer- 
tificate of that character. 

But the contestant in this case brings to this 
House no such certificate; nor does he bring to 
us any certificate from any election board from 
the seventh congressional district. He brings to 
us no certificate of any description—nothing that 
shows or which tends to show that a single vote 
was ever cast for him. 

But there were, Mr. Speaker, certain documents 
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that were submitted to the Committee of Elections, | 
and in virtue of which he claims to hold his seat 
here, and | beg leave for a moment to call the at- 
tention of the House to the character of that test- 
imony. I will preface what I have to say in 
regard to the character of that testimony with a | 
short chapter in the autobiography of the sitting 
member, showing something relative to the course 
he took in order to secure his election. Iname- | 
morial which he has presented to this House in 
regard to his case, he says: 

Immediately after the adjournment of the Richmond con- 
vention I went to Alexandria and called upon Hon. George 
W. Brent, who was a member of that body, (and elected 
by a very large majority as a Union candidate,) and re- 
quested him to announce himself as a candidate for Con- 
gress. He peremptorily refused. I then called upon Lewis 
McKenzie, Esq., to take this position. He also declined. 
I then wrote a card announcing myself as a candidate, and | 
again visited Alexandria with a view to its publication in | 
the Gazette—a paper of large circulation in the seventh dis- 
trict, then published in that city. The editor of the Ga- | 
zette promised to publish the announcement until the day 
of election, but failed to redeem his promise. Having waited || 
for the fulfillment of the promise a reasonable time, I an- 
nounced myself a candidate in two papers of this city— 
the Republican and Star—and also issued a circular ad- 
dressed to the people, of which the following is a copy: 

Fatis Cuurcn, Farrrax Country, 
May 15, 1861. 

On Friday last I visited Alexandria, and placed the sub- 
joined announcement in the hands of the editor of the Ga- | 
zette, Who promised to publish the same if I would omit 
the portion contained in brackets. I consented: to this | 
change, but the promise has not been kept: 


To the voters of the seventh congressional district : 

I hereby offer myself as a candidate for election to rep- 
resent you in the next (Thirty-Seventh) Congress of the || 
United States, upon the basis of the maintenance of the | 
Union. [The recent convention at Richmond, called with- | 
out authority, and usurping all authority, has undertaken || 
to set aside the supreme law of the land in reference to elee- || 
tions to Congress.—Acts of 1852-53, chap. 3, sec. 7, p. 4.) || 
As, therefore, in most of the precincts throughout the dis- | 
trict no poll will be opened for members of Congress, I call || 
upon Union men to open side polls, and preserve the evi- | 
dence of the wishes of the people, a copy of which may be l] 
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transmitted to me, at Falls Church, Fairfax county, or to 
Hon. Juhn W. Forney, Clerk of the House of Representa- |} 
tives, at Washington. 
CHARLES H. UPTON, 
We find, Mr. Speaker, as a response to that || 
callf several documents, as I have said, that were | 
furnished to the Committce of Elections, as evi- |} 
dence that the sitting member was elected. They | 
are all alike, and for the purpose of showing the | 
House the character of all, 1 will read the poll- 
book of the election at Ball’s Cross Roads. Itis | 
as follows: | 
Batu’s Cross Roaps, ALEXANDRIA County, | 
May 23, 1861. 

The undersigned, legal voters and citizens of Virginia, | 
some of whom were deterred by threats of violence from || 
armed soldiers, and others led to believe that to vote fora 
member of Congress was illegal. do therefore give our votes 
for Charles H,. Upton, of Fairtax county, as our Represent- | 
ative in the Thirty-Seventh Congress of the United Stites. 

R. H. DONALDSON, and 18 others. 

There was one of the same character from the || 
Brentville precinct, Prince William county; an- || 
other from Alexandria; another from Fall’s || 
Church, Fairfax county; and still another from | 
Lewensville precinct, in the same county. There || 
were ninety-five of these votes in all; but it will 
be seen by examination that the signers of these | 
pepe notonly do notshow that they were voters, | 

ut not even that they were inhabitants of the sev- || 
enth congressional district, which the sitting mem- | 
ber claims to represent. The return from Alex- | 
andria is as follows: 


ALEXANDRIA, ViRGINIA, May 23, 1861. 

No poll having been opened in any precinct of this city | 

for the election of a member of the Thirty-Seventh Con- 

gress, the undersigned hereby vote for Charies H. Uptop, | 

Esq., of Fairfax county, for this office, claiming a right or | 
representation, and Mr. Upton having announced himself 

as a Union candidate. 


' 


It does not show that the persons who signed | 
that paper even lived in the State of Virginia; and | 
even if it did, it would be no evidence of that fact. | 
But I will not occupy the time of the House by | 
commenting upon that testimony. It is clearly | 
not evidence to be used in any election case, nor 
was it claimed withany confidence before the com- | 
mittee by the sitting member himself that it should | 
be so used. 


| 
| 
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But it is claimed upon the part of this sitting 
member that he did receive at this election ten votes, 
and that those votes were cast for him in one pre- 
cinct in that congressional district. That precinct 
was Ball’s Cross Roads; and for the purpose ot 
showing the character of this document, I will 
read a portion of it. Itis headed * poll for del- 
egates to the House of Delegates and other officers, 
Thursday, May 23, 1861. Names of candidates 
and offices.’? This is claimed to be the poll-book 
kept at that precinct on that 23d day of May. Fol- 
lowing what I have read are the headings, ** State 
Senate,’’ ‘*‘ House of Delegates,’’ and ‘*‘ Member 
of Congress.’’ George W. Brent appears upon 
the margin as one candidate for member of Con- 
gress, and Charles H. Upton as the other. Under 
the name of George W. Brent is one mark, de- 


noting that he received one vote; and under the 
| name of Charles H. Upton there are ten marks, 


denoting that he received ten votes. 

On the back of that document, I find the follow- 
ing certificate: 
County OF ALEXANDRIA, to wit: 

This day personally appeared before me, a justice of the 


| peace in and for said county, H. 8. Wander, Wesley Car- 


line, H. W. Febry, Richard Southern, commissioners ap- 
pointed to superintend an election to be held at Ball’s Cross 


| Roads, in said county, on the 23d day of May, 1861, for a 
| State Senator and a member of the House of Delegates, and 


made oath that they would-faithfully execute the office ot 
commissioners. 


Given under my hand this 23d day of May, 1861. 
JOHN R. JOHNSON, J. P. 
That certificate corroborates what I have said in 
respect to there being no officers in that congres- 
sional district in the month of May last who were 


| authorized to hold an election for member of Con- 


gress. These men, whose names appear in this 
document, which the sitting member claims as the 
evidence—and the only reliable evidence—of his 
election, were not appointed by any court in the 
State of Virginia for the purpose of holding an 
election for a member of Congress. The oath 


| which they took shows that or were appointed 


for the purpose of holding an élection for mem- 
bers of the State Senate and House of Delegates. 


| That was the oath they took, and that was the 


election they were to hold. 

As I have said before, the laws of the State of 
Virginia required the county courts to appoint 
the persons who were to hold anelection for mem- 
ber of Congress, as well as other officers; but in 


| that district, at that time, as itappears, there were 


no persons who were authorized, as far as we 
know, to hold such an election. Certainly these 
persons who are named as commissioners in this 
certificate, and whose oath to perform the duties 
of commissioners is indorsed upon the back of 
this document, were not authorized to act as 
judges of election for a member of Congress in 


|, that district. 


What further? We find also the oath of the 
conductor of the election. It is substantially in 
the same form. It shows that he was appointed 
only to holdan election for State Senatorand mem- 
bers of the House of Delegates, and was not sworn 
to hold an election for a member of Congress; and 
then we have this certificate, which is claimed to 
be proof of that document: 

ALEXANDRIA County: 

Having carefully examined the above and the within 
transcript, from the poll-book of the conductor of the elec- 
tion held at Ball’s Cross Roads, on the 23d day of May, 


ultimo, [ hereby certify that the comparison shows the same 
to be a correct copy. 


Given under my hand this Ist day of July, 1861. 
H. 8. WUNDER, J. P. 


That, Mr. Speaker, is the only authentication 


wand the only proof that we have in this case that 


any votes were cast for the sitting member, and it 
would be in derogation of the good sense of the 
House for me to undertake either to argue or to 
deny that it is testimony. What right or power 
has a justice of the peace to certify a document of 
this kind any more than aconstable? And what 
more weight should we give to that certificate than 
to the certificate of a private individual? I say, 
then, that we have no proof that the sitting mem- 
ber received a single vote at any election held un- 
| der the laws of Virginia that would entitle him to 
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a seat here. In order to have had that poll-book | testant—and especially in a case where an objec- || tion of the territory of the United States, the emi- 
|| tion is raised and the House considers it and votes || 

|| it down, and then administers the oath to him as 

ers who held the election to have certified to the | 


properly authenticated under the laws of Virginia 
it would have been necessary for the commission- 


correctness of it; and why have they not done it? 
There is no reason or excuse given by the sitting 
member why it has not been done. If the men 
named in this oath really presided at that election, 
why did they not, in pursuance of the laws of Vir- 


inza, return their certificate to the officer who con- | 


ucted the election at the court-house in the county 
of Alexandria, where this election was held? ‘The 
committee find, not only that this election was 
irregular, that he had no certificate; but they find 
that there is no evidence that any votes were given 
for the sitting member; and they have, therefore, 
unanimously reported that the sitting member is 
not entitled to the seat he now holds. 


Mr. RIDDLE. Mr. Speaker, upon the first 


day of the extra session of this Congress, the | 


name of Charles H. Upton appeared on the offi- 
cial rol] prepared by the Clerk of the last House, 
who, I believe, pursuant to an existing law, or- 
ganizes each succeeding House of Representa- 
tives. A motion was made that those who re- 
sponded on the call of that roll should be sworn 
in, An exception was sought to be introduced, 
omitting from the roll, among others, the name of 
Charles H. Upton, of Virginia I refer to this 
merely to show that the attention of the House 
was called specifically at that time to the claim of 
this gentleman to a seat. The proposition was 
so modified as to provide that the oath should be 
administered to those to whom no objection was 
made. Upon the administration of the oath at 
that time, so far as the record shows, no objection 
was made to administering the oath to Charles 
H. Upton. That has significance, if it has any, 
only as showing the fact that attention had pre- 
viously been called to his case. 

Now, Mr. Speaker, iti this state of the record, 
I have a proposition to submit to such considera- 
tion of the House as it, in its wisdom, may think 
it entitled to. It is to be borne in mind that there 
is no contestant for Mr. Upton’s seat. It must 
also be borne in mind that there is no whisper of 
discontent or dissatisfaction coming from any por- 
tion of his so-called district. Truc, there is some 
person who has come here at some time or other 
claiming the seat, and whom the member of the 
committee has dignified with the name of ** the 
contestant,’’ and he was made to figure somewhat 
conspicuously in the able remarks of my distin- 
guished colleague, (Mr. Worcester.] But it is 
a most significant fact, so far as he is concerned— 


and that is all [ shall say of him and his claim— | 


that his name does not occur in the elaborate re- 
om of the Committee of Elections. Why, sir, 
us pretended clection took place long after the 
extra session of Congress, and the committee in 
their report are silent as to him and his claim. 
But | was about to say that the sitting member 
was sworn in after the attention of the House had 
been called to his position as a claimant and when 
there was no claim adverse to his What then is 
his position upon this floor? The fifth section of 
the first article of the Constitution provides that 
each House shall be the judge of the election, re- 
turns, and qualiffeations of its members, and shall 
exercise to that extent, of course, judicial func- 
tions, and | suppose that when they have exer- 
cised that function in a given case, they have used 
it up, so far as that case is concerned. Iam not 
aware that any provision of the Constitution, or 
any law of Congress, or any usage of this House 
permits the House to undertake to reconsider or 
review its own decision. I have never heard of 
such a thing, and the effect of the administration 
of the oath upon this gentleman was to make him 
conclusively and bona fide as much a member of 
this House as any gentleman who occupies a seat 
in it, and, in my judgment, he can only be got 
rid of by the same means as other members can 
be excluded by expulsion. 
Now, sir, in some cases a man comes here with 
only a prima facie case; he is to some extent paired 


off with another claimant; the House finds upon | 


hasty consideration that he has such a claim as en- 
titles him to receive the oath, and in such a case 
it is expressly or impliedly understood, from the 
fact that there is a contestant, that the case is not 
conclusively settled. But I submit to the judicial 


consideration of the House that when a man comes | 


here and claims a seat to which there is no eon- 


'| gent 





it is administered to others—that the function of 
iudging of the qualifications and election of that 
man has been exercised, and that there is no power 
by which the decision may be reconsidered, un- 


act of fraud. There is but one other function, so 


| ereise if they wish to vacate his seat, and that is by 
a motion or resolution, on proper cause made, for 


less you can charge upon the sitting member some | 


far as he is concerned, which the Housecan ex- | 


‘his expulsion, which requires a two-thirds vote. | 


I know that it is out of order to allude to what 
|| transpires at the other end of the Capitol. I shall 
_not do so in a reprehensible way so as to bring 
| myself within that rule; but it is well known that 
|| there is now a gentleman claiming a seat as a 


|| Senator, the question of whose qualification is | 


|| his seat not being contested—that if he is sworn 
|| in, even upon a prima facie case, he can only be 


under discussion, and itis conceded on all hands— | 


|| thereafter excluded by atwo-thirds vote sustaining 


|| his expulsion. 


|| That is quite as much, perhaps, as I ought to | 


| say on this point. [ do so for the purpose of 


| stitutional lawyers on this floor to what may pos- 
sibly have no title to their consideration, but 


which seems to me to be founded on the best and | 


most conclusive reasons. 


Subsequently, at a later day in the last session, | 
as was said by the gentleman in his opening, the | 


question of the eligibility of this gentleman to his 
seat and the regularity of his election was referred 
to the Committee of Elections, whether for the 
purpose of reconsidering his admission or of pred- 
icating a resolution for his expulsion we are not 
informed by the resolution itself. 
tee, not quite content with reporting on this eli- 
wey | and the regularity of his election, reported, 
after 

entitled to a seat in this House. 


The commit- | 


nding that he was eligible, that he was not | 
Now, 1 submit | 
that even if a majority of the House should find |) 


that he was notentitled to his seat, that would not | 


vacate the seat unless that majority rose to two 
thirds for reasons already stated. 


Before calling attention to the report and some | 


of its reasonings, | wish to say a word or two in 
regard tosome very important principles that seem 


to me to lie a little below the ground occupied by | 
The great primal | 


the committee in its report, 
law, so to speak, which lies at the foundation of 
all American politics, to wit, the right of the peo- 
ple to govern themselves, finds its expression in 
this other equally primary law, that they shall do 
that by their Representatives. It therefore be- 
comes of the gravest consequence that this right 
of expressing their preference or declaring their 
choice for the Representatives who shall carry for- 
ward the process of Government shall be by the 
amplest means secured tothe people. That isthe 
thing to be accomplished. All the various laws 
of the United States or of the several States reg- 
ulating elections, are but the means employed to 
insure to the people the exercise of their right 
of choice, and to permit them, through constitu- 
tional and legal forms, to express that choice. 
Every presumption of fact, every intendment of 
law, and every construction of law and of fact are 
to be in favor of giving effect to this voice of the 
people in a given case, and can never be used to 
defeat it. The purpose and object to be arrived 
at is, what did the people wish? For the purpose 
of ascertaining that, we Pay little respect to broad 
seals; we pry them up. edo not pay much at- 
tention to enactments; we cleave whole volumes 
of them asunder, so that we may arrive at the 
wish of the people, as it resides in them, pure as 
light is said to reside primarily in the diamond. 
It is a defeat of the primary as well as of the par- 
amount object of these various election laws to 


* use them or permit them to be used to — the 


purpose and object of the people. herever, 
whenever, and however it can be ascertained that 
under the forms and color of law, a people have 
expressed their wish fora Representative inagiven 
} case, that wish is to have effect given to it. Ibe- 
lieve there can be no exception whatever to that 
rule, and never was. 
Now, here is a congressional district, called the 
seventh district of the State of Virginia. All its 
| multiplied and various interests are to be repre- 
on this floor, Its territory, which is a por- 





THE CONGRESSIONAL GLOBE. 





February 26 











nent domain of which resides in the sovereign; al] 
its variety of interests—interests of property, in- 
terests geographical and commercial, and all other, 
before you reach the ultimate, greatest, and last 


| interest—the interest of the people themselves— 





are to find expression and representation on this 
floor, or are to be denied. One would suppose that 
the theory was that the right of self-government, 
if it is to be exercised by Representatives, would 
carry with it the right of universal suffrage. That 
is not the American rule. The Constitution has 
left to the State authorities the right to designate 
who, in a congressional district having perhaps 
one hundred thousand inhabitants, shall give ex- 


| pression to the will of the inhabitants in the selec- 


tion of a Representative. It is said here by this 
committee that in the seventh district of Virginia 
this choice is to be expressed by about six or eight 
thousand—notone tenth, not more than onetwelfth 
—of the inhabitants. These voters are not the on] 

persons interested in this thing. They are but the 
agents of the inhabitants to express their wish in 


| a given instance, to put them in official relations 


with the General Government. When they have 


| exercised that function—the voting for a member 
| bringing the attention of parliamentary and con- || 


of Congress—they sink back again into the great 
mass of the constituency. They have no interest 
independent of that of everybody else. They are, 
in no sense, to be considered constituents in con- 
tradistinction to all the other inhabitants of their 
congressional district. They are the agents on the 
part of the people, and the agents on the part of 
the General Government, to put that particular 
congressional district in official relations with the 
General Government in all its various territorial, 
commercial, geographical, and other interests. 

Now, sir, has any law of the Congress of the 
United States enforced this duty on these official 
agents? Does it enjoin that they shall doit? Does 
it impose on them any penalty if they fail to do 
it? bid any law of the State of Virginia impose 
this duty on these six or seven thousand agents? 
Did it impose on them any disability if they dis- 
regarded it? Have the people of a given congres- 
sional district any constitutional or legal power 
to coerce or enforce this discharge of official duty 
on the part of these agents, save only the some- 
times strong, sometimes weak, force of public 
opinion? Noneatall. Does the law of Congress 
or the Constitution of the United States require 
that all or any specified part of these official agents 
shall unite to express the will of the people? Not 
atall. Is there any law of the State of Virginia 
which requires for the election of a member of 
Congress the concurrent action of one half, two 
thirds, three fourths, or any other number? Not 
at all. What is the legal and constitutional con- 
clusion from these premises? Why, that any 
number, from one to ten thcusand, who shall, in 
accordance with and under color of the law of the 
State, in proper time and manner deposit one vote 
or the whole number of votes for a given candi- 
date, are entitled to have effect given to their will. 
Does the Constitution or any law provide that in 
case of an invasion of territory, or in case of an 
insurrection involving a majority of the inhabit- 
ants, this right to express the will of the people 
in the choice of their Representative shall not take 
effect? Notatall. There is no qualification or 
condition of any sort. It is complete, wholly 
unqualified, and unconditional. 

This gives additional strength and support to 
the conclusion at which I have just arrived, to 
wit, that any number of electors who shall at- 
tempt in good faith, and under color and form of 
law, to give utterance and expression to the will 
of the people, and shall so utter and express it, 
may be sufficient to exercise that power. ony 
are a sort of agents, trustees of a power, coupled, 
to be sure, with an interest, but with no interest 
independent of the interest of all the other inhab- 
itants of the district. It would be intolerable io 
admit @ny other rule. What would be done with 
a district, if a different rule were to be established, 
where two thirds, three fourths, nine tenths, or 
ninety-nine hundredths of the clectors refused to 
vote, no matter for what reason? Should they 
be permitted to outlaw the whole territory, and 
to disfranchise all the people? It is to be borne 
in mind that they are not the constituents, any 
more than the rest of the inhabitants. They are 
merely the official agents to express the voice of 
the people. 
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Now what have we here? The Committee of 


Elections is instructed by the House to inquire | 
into the eligibility and regularity of the election | 
of the gentleman who holds a seat here asa Rep- | 


resentative of the seventh district of Virginia. It 
seems to me, without ae the least disrespect 
to these gentlemen, that somehow or other, if they 
have not found the water here too deep for them 

they have found it too turbid and chilly for them 
to venture over it. It would almost seem as if they 
contented themselves with making a few incohe- 
rent excuses for not attempting the navigation. It 
seems as if the able and distinguished lawyers who 
constitute the Committee of Hheccione brought to 
the adjudication of these great questions the nar- 


row and technical rules that are perhaps safe and | 


prudent in cases of assault and battery, or in mat- 
ters of book accounts, but which utterly fail, in 
my judgment, to measure the everlasting rules of 
right and wrong, as they lie hid beneath your 
Constitution, and which alone give it its validity 
and sanction. 

Why, sir, they seemed to consider themselves, 
for the time being, a sort of tribunal, and Mr. Up- 
ton a suitor before them, and as a suitor without 
any presumption of law in his favor; indeed, that 
he occupies almost the position of a mendicant, 
and the position of the committee such that they 
are bound to report adversely to his case, unless 
he produces testimony to substantiate his suit. 

hy, sir, the House has decided that already. 
Mr. Upton is as much a member of this House 
as are his triers, or as any of us are, and in the same 
sense, and as conclusively. The same flag that 


drapes this House in its deliberations covers him | 


as it does the occupant of the Speaker’s chair. 
But the Committee of Elections complain that 

he has not produced testimony—just as if it was 

obligatory upon him to produce testimony, as if 


the onus lay upon him to establish affirmatively | 
Why, sir, they are charged | 


his right to a seat. 
with an inquiry; they are to investigate; they are 
to look here, to look abroad, to look everywhere, 
to every legitimate source of legal proof, where 
ever they can get a clue to the facts; to them- 
selves summon witnesses. And it is only when 
they shall find the proof to be adverse to him 
that they can or should call upon him fowproof to 
explain or rebut what would otherwise be estab- 
lished. 


This is not a case in which a man stands out- | 
side knocking at the door for entrance into this | 
Hall. He is already here, the peer of the proud- | 


est of us, recognized as such by the Constitution 
and the laws. He sits here in the discharge of the 
solemn duties devolved by the Constitution upon 
a Representative from one of the sovereign States 
of this Union. The seventh congressional district 
of Virginia, which he here represents, cannot be 
disfranchised, and he be placed in the attitude of 
amendicant or plaintiff at the tribunal of this grave 
and important committee. 

Sir, lam neither querulous norcomplaining; but 
it seems to me that they have entirely misjudged 
in another very important point of view. Why, 
sir, they have attempted to take into consideration 
the political condition of the seventh congressional 
district of Virginia. What provision of the Con- 
stitution, what law of Congress made the political 
condition of any district a question to be inquired 
into by this House? I should like to know where 
in the history of contested elections has the House, 
as a primary condition, undertaken to inquire into 
the political condition, or moral condition, or any 
other condition, of any district asked to be repre- 
sented in determining the question whether a per- 
son has been fairly chosen a Representative upon 
this floor. I will ask the Clerk to read the posi- 
tion taken by the Committee of Elections upon this 
point, 

The Clerk read, as follows: 


“ It appears, then, from the facts that we have cited from 
the history of the times, and from the foregoing evidence, 
that the authorities which had usurped and thenhad con- 
trol of the civil government and military forces of the State 
had, for the time being, set at defiance and annulled the 
lawful authority of the United States, and deposed or driven 
off its officers, practically severed the ties and abrogated 


and repealed ail laws that bound the State to the General | 
All this was done, for | 


Government of the United States. 
aught that is shown to the contrary, with the approval and 
concurrence ofa very large majority of the people, and with- 
out the effective opposition of any ofthem. The law of the 
State, proviiing for the election of members of Congress on 
the aad of May, was regarded and treated by the Governor, 
sheriffs, commissioners, and other officers charged with the 
duty of seeing it carried into effect, with the exception at 
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justice for his trial, the presumption of the lawis 
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most of those of a single election precinct, as suspended, 
and for the time being as practically repealed. This course 
of the election officers appears to have been adopted and 
pursued without remonstrance or objection from any con- 
siderable number of the people of the seventh congressional 
district. The great body of the people in the district seem 
to have acted upon the belief that, on the 23d of May, there 
was no law in torce in the State which would enable them, 
if so disposed, to elect a member of Congress, nor was there 
any evidence before the committee that any very consider- 
able number, if they had had the power, would have had 
the inclination to exercise it. Such being the state of the 
district, it is a question well worthy of grave consideration 
whether its"political condition was such that any election 
for a member of Congress at that time should be held legally 
valid, either under the law of Virginia or of the United 
States, even were the evidence ofsuch election clothed with 
all the ordinary forms of law.”’ 


Mr. RIDDLE. I think thatextract contains one 
of the gravest errors ever pronounced on this floor, 
and I wish to call the attention of the gentleman to 
one aspect ofitalone. Sir, weare here told that the 
governmental agents of Virginia were in rebellion, 
and had carried their rebellion to the dignity of trea- 
son—the highest known crime—notwithstanding 
it is a historical fact that, at the time this election 
was held, there was not the foot of a so-called con- 
federate soldier pressing the soil of the seventh 
congressional district of Virginia. We are here 
told by this grave and learned committee that, in 
the absence of all proof, in violation of the pre- 
sumption of all law, it is the presumption that a 
large majority of the people of this district were 
also guilty of this treason. Yes, sir, they go fur- 
ther, and say there is no proof before them that 
any considerable body of the citizens of that dis- 
trict were not thus guilty. 

Why, sir, you may take the most hardened 
wretch that ever ran, red-handed, crusted, leprous 
with crime, and when he is placed at the bar of 


that he is still innocent; and that is not a mere 
legal formality, a mere fiction of law, that floats 
intangible in the judicial atmosphere, but it arises | 
like solid adamantabout him and shields him from 
all prejudice, fromimproperinfluences,and which | 
yields only to irrefragable proof. 

But, sir, you have here a committee gravely 
asserting not only that the government authorities 
of Virginia were guilty of treason, but in the ab- 
sence of a particle of proof asserting that a large 
majority of the voters of the seventh congressional 
district of Virginia were also guilty of treason. 
And they go further, and assert that it is the duty 
of the claimant in this case, or of somebody else, 
to show the proof negatively that they were not 
so guilty. 

But, sir, if that be a poisonous doctrine, there is 
found in the same paragraph, perhaps, the anti- 
dote, for they say that this was a mere usurpa- 
tion. Well, sir, what follows from that? These 
pretended acts and ordinances of secession are 
mere idle breath, essentially not legal entities; that 
they are presumed not to be; not only do they 
have no binding effect upon any of the citizens of 
that district, but they are presumed not to exist 
in fact. Not only are the citizens of the district 
presumed to be loyal, for that is the constitutional 
as well as the legal presumption, but they are pre- 
sumed also to know that there was no legal or 
binding validity whatever in any one of these acts 
of usurpation. They were not only citizens of 
the United States, with the right to exercise all the 
privileges and franchises of citizens in all their 
length and breadth, but they are presumed to know 
it. And if they chose not to exercise those rights 
they are presumed to have had a sufficient reason 
for it. The legal presumption goes even further 
than that. They are presumed to acquiesce in 
the dictation of those who did exercise those rights 
and are bound by those acts; for it is to be 
borne in mind that while some of the citizens of 
that district had armed themselves and were haunt- 
ing the various election precincts, still not the foot 
of a solitary so-called confederate armed soldier 
at that time pressed the soil of the district. The 
presumption of the law, therefore, is not only that 
these citizens were loyal but that they were in 
the full exercise of their rights and privileges, 

| 





and they are presumed to have discharged them 
in their own way. 

Now, sir, what did occur in this district on the 
election day? Ido not propose to occupy your 
time orask your attention much longer. The ques- 
tion is not whether a majority or two thirds or 
three quarters of the qualified voters of the district | 


actually expressed their choice; the question is, | 


|| known it, what remedy had he? 








_ whether any of the qualified voters of the district 
| attended out behelt of the people under color of law 

and did exercise the elective franchise upon the day 

named in the unrepealed law of the State of Vir- 

ginia. If so, I insist upon it that this House must 

give effect to that election. 

. It is conceded that the 23d of May, 1861, was 

the day designated by the laws of the State of Vir- 

gimia for the election of members of Congress. It 

1s conceded that the State of Virginia could not 

and did not secede from the Union so as to have 

the least legal or constitutional effect upon any of 
the citizens of that State. It is conceded that on 

the day of the election an election was helden 

at the precinct of Ball’s Cross Roads. It ia in 

proof that the State authorities did formally at 

that place open an election for a member of Con- 
gress. 

But I am met right here by what is considered 
a very grave, fatal objection. It is said, although 
there was a law opening this poll, and although 
the formalities of that law were complied with in 
almost all respects so far as the opening of the 
polls was concerned, yet one most important ele- 
ment was wanting, to wit, that the conductors of 
that election—or the gommissioners, or whatever 
they are called—were not sworn to open and con- 
duct an election for a member of Congress. Is that 
to be allowed to disfranchise the voter? Was that 
his fault? Was he presumed even to know whether 
they had dr had not been sworn? And if he had 
Is it to he used 
to defeat him of his right of choice? He stands 
there a Virginia citizen. He stands there in the 
face of this abominalje treason. He stands there 
in the face of the armed men. He stands there 
with the solid earth shaking under him, and he 
cannot shrink behind the privacy of the ballot. 
| He declares with loud voice, amid the opposing 
elements, that he votes for Charles H. Upton for 
Representative in Congress. Was he a qualified 
elector? There is no question made about that. 
There was no oath required of him. He executed 
the formalities under color and pursuant of the law 
| of the State, passed in pursuance of the Consti- 
tution of the United States, and you cannot permit 
the technical disqualification of any officer of that 
election to rob hint of his right. You cannot dis- 
franchise his district. You cannot alienate the 
territory. You cannot throw out by your action, 
without the right of being heard, the thousands 
and thousands of inhabitants who are, under the 
| Constitution and the laws, presumed to be loyal to 
| the Government. And I might make that same 
remark in regard to everything that transpired 
afterwards. 

It is idle to stand here and say to me that there 
| was nota proper return made. A majority of this 
same committee reported against a sitting mem- 
ber and for a contestant deliberately in the face of 
the certificate of all the returning officers. You 
disregarded the forms of law. You went back to 
the sanctuary where was said to be kept the de- 

pository of the ballots. You broke it open, rum- 
| maged and counted them. Why? Because you 

wanted the clearly expressed will of the people, 
not as they had been made to speak through cor- 
| rupted returns, but as they did speak. All I ask 
is the recognition of the same principle; and the 
whole House recognized the correctness of the 
procedure, and only disagreed with the commit- 
tee as to the facts. If you find in this instance 
that the people have honestly, under the color of 
law, given expression to their solemn judgments, 
you must give that expression effect. 

Mr. WORCESTER. My colleague will per- 
| mit me toask hima question. What evidence does 
he find to show that a single vote was cast for the 
sitting member? He may find evidence that the 
polls were opened, but none that a single vote was 
cast for the sitting member. 

Mr. RIDDLE. He is the sitting member. If 
he were a contestant claiming a seat here, the gen- 
| tleman might well inquire what proof he had to 
produce; but he sits here the sworn member of 
| this House, and the peer of the gentleman himself, 
What do those who assail his right to a seat here 
| —those whose duty it was to inquire—they who 
| were the inquisitors, and who had no business to 








|| say to this man that he must produce testimony— 


| what do they say? Do they say in their report to 
| this House, does the gentleman say in his place 
| upon this floor, that those votes were not so cast? 
Not at all. . He who takes the affirmative of the 
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sending resolution, that this man is not entitled to 
bis seat, does not say in his report or upon this 
floor—he cannot, he dare not—that these votes 
were notcast; but, with the ingenuity of a special 
pleader, takes advantage, or seeks to take advant- 
age, of forms, and that too, sir, when, at the re- 
quest of this same committee, the House refused 
to permit the sitting member to take further proof 
after be had seen their report, and that they had 
misconceived or misstated the force of his evi- 
dence, and a wrong bearing was given to it. 

The sitting member has produced the conduct- 
ors of the election, who swear that the polls were 
opened, and they claimed to produce a copy of the 
poll-book, which shows that ten votes were cast 
for Charles H. Upton for member of Congress. 


Those were the witnesses before them, and the || 


committee were the inquirers. They have re- 
ported those facts, but they say that the proof 
does not rise to the full formality that would be 


required for the admissibility of testimony on the | 


part of this plaintiff or sitting member. They took 
the affirmative. This copy of the poll-book 1s pro- 
duced, and the officers are produced, who swear 


that the polls were opened. No question is made | 


about the identity or the correctness of that poll- 
book. Itis not said by the cSmmittee that it is not 
acopy ofapoll-book. Itis not said thatthosevotes 
were not cast as represented; but it is said, to the 
shame and confusion of the committee, I submit, 
in view of their solemn duties, that this plaintiff 
has not yet produced the full measure of proof that 


the votes were cast. There is not a man living, | 


who will read that report, who will not come to 


the conclusion, unshaken by the presence of a || 


doubt, that these votes were so cast as claimed. 
But these gentlemen, not quite content with the 
resolution which they have reported to us, have 
added a sort of drizzling after-birth. They query, 
even if the ten votes were given, whether the pau- 
city of votes would not defeat the election, but do 
not claim that it would. They say that it was not 
generally known in the district that Charles H. 
Upton was a candidate for Congress on that oc- 
casion. Admit that it was not. In Virginia a 
plurality elects. mppenes yes had a thousand 


candidates, and that nine hundred and ninety-nine | 


of them received ten votes each and the thousandth 
received eleven, would the gentleman stand here 
and contend that the man with the eleven votes 
was not the regularly elected member of Congress, 
even though it was not generally known that he 
was a candidate? To sustain the validity of the 
election supposed, is there any more force to be 
given to the votes which were cast against the man 
who received the cleven than there would have 
been if they had been withheld? Does voting 
against a man contribute more to his election than 
not voting at all? 


Mr. Speaker, I have said all I care to say. I | 


submit, in the first place, that by the record the 
sitting member isentitled to his seat—conclusively 


so, I say that he is only to be excluded bya vote | 
expelling him, which requires two thirds of the | 


House. I say, beyond that, that the conclusion is 
inevitable from the facts that he was legally and 
constitutionally elected. I hope, therefore, that 
the resolution reported by the committee will be 
rejected. 

MESSAGE FROM THE SENATE, 


A message from the Senate, by Mr. Forney, 
their Secretary, announced that the Senate had 
concurred in Elouse bill No. 104, entitled ** An act 
fixing the number of the House of Representatives 
from and after the 3d of March, 1863,’’ with an 
amend ment;in which theconcurrence ofthe House 
was requested. 


VIRGINIA CONTESTED ELECTION—AGAIN. 


Mr. FESSENDEN. Mr. Speaker, the instruc- 
tions of this House to its Committee of Elections 
were, **to inquire into the question of the eligi- 
bility’? of thé honorable gentleman who claims to 
be the Representative of the seventh congressional 
district of the State of Virginia in the Thirty- 
Seventh Congress, * and the regularity of his elec- 
tion.’ As to the eligibility, it 1s conceded by the 
committee, The only question is as to its regu- 
larity. And the conclusion to which the commit- 
tee has arrived is— 


**'That the incumbent has produced no evidence which, | 
either under the statutes of Virginia, or in accordance with | 


any preeedent known to them, would be admitted as satis- 
factory proof that any votes were legally cast for him as a 
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struction of the law, the election would have been 





gress, either at the voting precinct at Ball’s Cross Roads or 
elsewhere in the seventh congressional district.” 





|| candidate for Representative to the Thirty-Seventh Con- 


GLOBE. 


1 


: ial 
But the question at once presents itself, is it \| law, and when the reason of any particular law 


necessary that this evidence should be produced || 


|| before he can be entitled to a seat in this House? |) 


| Are there no conditions which, having been ful- 
\| filled, preclude the necessity the existence dbf which 
|| the committee has taken for granted, and on which 
|| they have predicated the resolution under consid- 
|| eration ?—the resolution that Charles H. Upton 
|| is not entitled to a seat in this House as a Repre- 
|| sentative of the seventh congressional district of 
|| Virginia. Were any votes cast for the incumbent 
|| as a candidate for Re resentative to the Thirty- 
|| Seventh Congress, either at the voting precinct at 
| Ball’s Cross Roads or elsewhere within the dis- 
|| trict? Did he have a majority of all the actual 
| votes cast? 

Insubmitting for the consideration of this House 
the remarks which I may make on this case, I 
|| propose these questions as pertinent to the issue. 
That some votes were cast for the incumbentat 
|| Ball’s Cross Roads, I understand to be admitted; 
that he had a majority of all the votes actually 


to the first question, which is, in substance, as fol- 
| lows: isitnecessary that the sitting member should 
|| produce satisfactory proof that any votes were legally 
| cast for him as a candidate before he can be enti- 
| tled to a seat in this House? 


|| accordance with the laws of Virginia in such cases 


case, provide ** that the county court shall bien- 
nially appoint five freeholders commissioners of 
election for each place of voting in the county, any 
two of whom, together with another officer, called 
the conductor, are authorized to hold the election. 


|| After the polls are closed, the correctness of the 


poll-book is required to be certified by the com- 
|| missioners and conductor. It is then made the 
|| duty of these officers, within five days after the 
commencement of the election, to report and de- 
liver the poll-book so certified to the officer con- 
ducting the election, at the court-house in the same 
county. In the case of a congressional election, 
these Lodbinesbet officers in the several counties in 
the district meet, canvass the poll-books, and make 
outa certificate of the result, one of which is trans- 
mitted to the Governor.”’ It appears likewise that, 
previous to opening the poll, the commissioners 
and conductor must make oath that they will faith- 
fully ‘* execute the office’’ according to law. 

If such be the election laws of Virginia, they 
provide for some six or eight special acts on the 
part of certain officers, either of which not being 
performed, I do not see how a candidate could be 
legally elected, notwithstanding he may have had 
a majority of the votes, provided there is to be a 
strict construction of the law. Suppose the State 
of Virginia had been, as a State, on the 23d day 
of May last, as it was on the 23d day of May, 
1858, all right as to the Union, and at peace, and 
at the congressional election the provisions of the 
law, in the seventh congressional district, were 
not complied with; no sworn commissioners and 
conductor held the election; no poll-book was cer- 
tified by the proper officer, or, if otherwise in 
these respects, these officers had no meeting to 
canvass the poll-books and make out a certificate 
of the result; or, having held a meeting for this 
purpose, they failed to transmit a copy of their 
certificate to the Governor, what then? Why, it 
is perfectly obvious that, according toa strict con- 








nulland void. Or will it be said this or that pro- 
vision of the law is not material to render the elec- 
tion valid? There may have been no conformity 
with some particular requisition of the law, and 
still, in fact, one of the candidates was elected. 
But if you are at liberty, under some circum- 
stances, to overrule one provision of the law and 
declare the candidate to have been elected, not- 
withstanding said provision was not complied 
with, may you not, under some circumstances, 
likewise overrule every provision of the election 
laws of Virginia, and declare the candidate to have 


been elected, notwithstanding these laws were dis- || 


regarded? I do not say that at the election in May 
last, by which the incumbent claims to hold his 


the eleetion laws of the State of Virginia. 


cast, no one is disposed to doubt. We return then | 


Now this, I think, will be admitted: votes le- | 
gally cast for him must have been votes cast in || 


made and provided. The laws of Virginia, in this | 


| 








seat, there was non-compliance with all or war | 
ut 
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| suppose there was: is this a valid reason for his 





ejectment? This is the question. 
It is well said, that ‘ reason is the soul of the 


ceases, so does the law itself.’’ When the con- 
gressional election of which we are speaking took 
place, where was the sowl of the law by which 
certain officers in the several counties, or in any 
county in the seventh congressional district of 
Virginia, were required to meet, canvass the poll- 
books, make out a certificate of the result, and 
transmit it to the Governor of the State? It had 
become defunct. It had been carried off vi et armis 
by the disloyal Governor of Virginia, his sheriffs, 
and conductors, and its very life taken from it. 
There was no more occasion or use for any of 
these officers to meet, canvass the poll-books, 
make out a certificate of the result, and transmit 
it to the Governor of Virginia, than there was for 
them to meetand go through this form and trans- 
mit a i of their certificate to the Governor of 
Maine. There was no Governor of Virginia to 
receive their certificate, just as there was no Gov- 
ernor of Maine who ele receive it. There would 
have been no reason for their so doing. The rea- 


| son for the act was gone; the soul of the law 


was wanting; it had been divested of its spirit 


_and meaning. There was nothing left of it but the 


letter, which was of no account. 

But ‘no return was made of the election at 
Ball’s Cross Roads to the sheriff or conductor at 
the court-house in Alexandria.’’ The sheriff had 
fled; he had no intention of being there to receive 
the return. And suppose he had not fled, but 
could have been enien the court-house on some 
of the five days after the commencement of the 
election, to receive the return of the commission- 
ers: what reason would there have been in their 
making the return to this disloyal sheriff for the 
purpose of his sending “‘ the certificate’’ to the 
disloyal Governor? There were armed men at the 
opening of the polls at Ball’s Cross Roads on the 
23d day of May, ‘in active rebellion;”’ the roads 
were traveled daily by many violent secessionists. 
Why should these commissioners persist in going 
to the court-house to see a sheriff who was not 
there, to afford him an opportunity of sending a 
certificate to a Governor who had no official ex- 
istence—an opportunity which, if the Governor 
had been officially alive, the sheriff would have 
had no inclination to improve? : 

** But the result of the election’”’— 
we read in the report of the committee— 

‘was in no manner certified, authenticated, or proved by 
the officers conducting the election at that precinct, or in 
any other mode known to the law.’? 

3y the election laws of the State of Virginia, 
‘* the officers’? were to certify ‘‘ the result of the 
election’’ according toa certain prescribed mode. 
Any other mode than that prescribed by the laws 
would have been illegal. There is no evidence that 
they did not so certify, other than that arising 
from presumption, based on the fact that it was 
quite, if not altogether, impossible for them to cer- 
ufy, or authenticate, or prove the result of the 
election in accordance with the provision of*the 
law. The commissioners made oath ** faithfully 
to execute the office of commissioner.’? And it is 
to be presumed that they did faithfully execute 
the office to the best of their knowledge and abil- 
ity. Itisa sound law maxim, I ‘believe, “ that 
all things are taken to be lawfully done until proof 
is adduced to the contrary.”’ head shal] never 
be intended or presumed or adduced by the law, 
unless it is expressly averred. Ifa faithful exe- 
cution of their trust required these commissioners 
to certify to the correctness of the poll-book, and 
to do certain other things as declarative of the re- 
sult, who shall venture to assert that they were 
not done, because no further evidence or proof 
than the oath of the commissioners to do these 
acts is adduced to show that they were performed? 

Then, again, the result of the election is in a 
*« mannér’’ certified, authenticated, and proved by 
some of the officers conducting the election at that 
precinct. It is truthfully certified; no one will 
assert to the contrary. 

Admit, for the sake of the argument, that the 
result is not certified in any manner known to the 
law, still, if we have the truth stated, we have the 
substance, and something in the manner or mode 
of stating the result which ought to be known to 
the law, and held in great respect by lawyers as 
itis, Why, Mr. Speaker, the wonder to me 1s, 
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when I consider the circumstances in which these || 





commissioners were placed, not that they failed || are h AS l-k 
to certify, authenticate, and prove the result of | judicial maxim, that ‘it is the duty of a judge, 


the election in a mode known to the law, but that 
they certified, authenticated, and proved the result 
in any manner or mode whatever. 2 gh SE 
There they were—the Governor of Virginia in 
open rebellion against the United States; the sher- 
iffs and conductors in rebellion; not a few of the 


people in rebellion; angry discussion in almost | 


every house; armed men walking about avowing 
their secession doctrines, and ready to assault any 
loyal man who objected to them; all excitement; 
all anxiety; and no man feeling that there was 


any security left for himself, his family, or his | 
property; it is wonderful if the commissioners | 


were so calm, so collected amidst this storm of 
passion, as to so much as think of certifying to 
a return of the election; more wonderful still had 
they been so cool as to make it in accordance 
‘swith laws which,’’ as they were counseled, 
‘*had ceased to be the laws of the State,’’ ** and, 
that to observe these laws would be highly illegal 
and improper.” 
Do you ask the incumbent to produce “ satis- 
factory proof’’ that he was elected Representative 
to the Thirty-Seventh Congress in the seventh 
congressional district of Virginia, and say to him 


that the only proof that can be so regarded is that | 


which will show that he has been legally elected, 
and you mean by * legally,’’ in accordance with 
the election laws of that State in 1858? You re- 
- of him that which he cannot do. The law 


oes not seek to compel a man to do that which | 


he cannot possibly perform. Says Sir W. Scott: 


“The law itself, and the administration of it, must yield 
to that to which everything must bend—to necessity; the 


law, in its most positive and peremptory injunctions, is un- | 


derstood to disclaim, as it does in its general aphorisms, all 
intention of compelling to impossibilities, and the adminis- 
tration of laws must adopt that general exception in the 
consideration of all particular cases. 

‘In the performance of that duty, it has three points to 
which its attention must be directed. 

‘Tn the first place, it must see that the nature of the ne- 
eessity pleaded be such as the law itself would respect, for 
there may be a necessity which it would not—a necessity 
created by a man’s own act, with atair previous knowledge 
of the consequences that would follow, and under cireum- 
stances which he had then a power of controlling, is of that 
nature. 

“Secondly, that the party who was so placed used all 
practicable endeavors to surmount the diflieulties which 
already formed that necessity, and which, on fair trial, he 
found insurmountable. I do not mean all the endeavors 
which the wit of man, as it exists in the acutest understand- 
ing, might suggest, but such as may reasonably be expected 
from a fair degree of discretion and an ordinary kuowledge 
of business. 

** Thirdly, that all this shall appear, by distinct @nd un- 
suspected testimony ; for the positive injunction of the law, 
if proved to be violated, can give way to nothing but the 


clearest proof of the necessity that compelicd the violation. | 


“It is, then, a general rule which adinits of ample prac- 
tical illustration, that impotentia excusat legem, where the 
law creates a duty or charge, and the party is disabled to 
perform it, without any default in him,and has no remedy 
over—there the law will in general excuse him.”? 


In the matter of the election in the seventh con- 
gressional district of the State of Virginia, on the 
23d day of May last, the law created a certain 
duty which commissioners, conductors, and sher- 
iffs were unable wholly to perform. They were 
disenabled, without any default in them, and have 
no remedy over; and here the law should excuse 
them. The nature of the necessity which was 
laid upon them, their unavailing practicable en- 
deavors to surmount the difficulties which formed 
that necessity, and this having been made to ap- 
pear by distinct and unsuspected testimony, is 
sufficient to render them justified in the eye of the 
law for not having semneied with its provisions. 
By reason of their failure to do that which they 
could not possibly perform, it is that the incum- 
bent has failed—if he has failed—to do that which 
he could not possibly perform. I beg to quote 
again the language of the eminent jurist, and to 
say that here we have a case—if there ever was 
such a case—to which the principle is applicable, 
and to which justice in the case requires that it 
be applied: 


“ The law itself, and the administration of it, must yield to 
that to which everything must bend—to necessity ; the law, 
in its most positive and pemerters injunctions, js under- 


Stood to disclaim, as it does in its general aphorisms, all | 


intention of compelling to impossibilities, and the admin- 
istration of laws must adopt that general exception in the 
consideration of all particular eases.”? 


The Constitution provides that— 


“Each House shall be the judge of the elections, returns 
and qualifications of its own members.’*e ; ? 


| 
| 





are here to decide this case. It is a well-known 


when requisite, to extend the limits of his juris- 
diction.”” Broom says: 


“The maxim of the English law is to amplify its reme- 


the principle upon which our courts of law actis to enforce 
the performance of Contracts not injurious to society, and 
to administer justice to a party who can make that justice 
appear by enlarging the legal remedy, if necessary, in order 
to attain the justice of the case; for the common law of 
the land is the birthright of the subject, and bonus judexr 
secundum aequwn et bonum judicat, et aequitatem stricto juri 


| praefert.”? 
Lord Hobart observes: 


“T commend the judge who seems fine and ingenious, 
so it tend to right and equity; and I condemn them who, 


out of incuriousness or negligence will not labor to support 
the act of the party by the art or act of the law.” 


the legal remedy in order to the advancement of 


party who makes that justice to appear, to the 
end that the justice of the case may be attained? 


|| tleman from New York, [Mr. Diven.] He said: 


| 


‘“‘T desire, however, to draw a distinction between re- 
bellious States and rebellious people, and to drawa distine- 


all the citizens of the State with which we are at war are 
our common enemies—no matter whether they are engaged 
| in the conflict or not. But, sir, in civil war, none are our 


enemies but the persons who voluntarily embark in the war; | 


It is as judges, it is in a judicial capacity, we | 


substantial justice, and to administer justice to a | 
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| constituents of the incumbent who voted for him 


dies, and, without usurping jurisdiction, to apply its rules li 
to the advancement of substantial justice ; and accordingly, 


either out of pleasure to show a subtle wit will destroy, or | 


Now, is it not our duty in this case to enlarge | 


Not long since I listened to the honorable gen- | 


| tion between a civil and a foreign war. In a foreign war, | 


and the rules and usages of war cannot apply to any other | 


| of the citizens than those who are actually engaged in it. 
Even those who may be forced into a position by the rebel 
power are just as much entitled to our protection, although 
they may have their domicile in South Carolina, as though 
their domicile may be in Connecticut. All laws applicable 
to the protection of the property and persons of citizens of 
the United States, extend all over the United States. It 
makes no sort of difference where the citizen may dwell, 
| he ean say, ‘I am a citizen of the United States, and I ap- 
| peal to the protection of our Constitution and our laws.’ ”” 


| United States under the Constitution, and while 


|| he made some statements, advanced some views, 








to which I could not assent, he did state a prop- 


osition to which I would call your attention in | 
this connection as comiffg within the scope of my 


argument. 


even those who may be forced into a hostile posi- 
tion by the rebel power are just as much entitled 
to our protection, although they may have their 
domicile in South Carolina, as though their domi- 
cile may be in Connecticut; if all laws applicable 
to the protection of the property and persons of 
citizens of the United States extend all over the 
United States; if it makes no sort of difference 
where the citizen may dwell, he can say, lama 
citizen of the United States, and I appeal to the 
protection of our Constitution and our laws—if 
this be true with respect to those who may be 
forced into a hostile position by the rebel power, 
how much more is it true in regard to those who 
loyally and heroically stand out against the rebel 

ower, and boldly assertand maintain their rights? 
Bo stood forth the honorable gentleman from the 
seventh congressional district of Virginia on the 
23d of May last, and the few noble men who, 
with their lives in their hands, went to the polls on 
that. day and deposited their votes, or demanded 
their right to do so, for a Representative to the 
Thirty-Seventh Congress. 

The honorable gentleman did not seek to be the 
candidate. He earnestly entreated other gentle- 


a periled State and nation. 
vention of Virginia had, by ordinance, declared 
that no election for members of Congress should 
be held in the State, these gentlemen regarded it 
**as highly illegal and improper,’’ at least very in- 
expedient, for either of them to think of being a 


voters on that day. re left the incumbent to 
do as best he could for his State and country with- 


the storm alone, and be shipwrecked by it for all 
that they cared. And now they come into this 


wrong, and disloyalty it may be, and to deprive 
the incumbent and his constituents of the justice 
which is their due; to deprive them of their right 


men to sufferthemselves to do so good a work for | 
But no; as the con- | 


| 
| 


Mr. Speaker, the question I have to ask is, if | 





candidate. And they were neither candidates nor | 


out their assistance. They left the brave men and | 
true patriots, few as they were in number,to breast | 


Congress to-day to take advantage of their own | 


to be represented on this floor. They claim—the | 


| 





and those who would have voted for him—that they 
conformed to the election laws of Virginia as far 
forth as they were permitted and were able to do so. 
They claim that the honorable gentleman is the 
man of their choice, the man who stood by them, 
his State, and the uation, when others fled; risked 
his all and eared not what would be the conse- 

uences if he could only do them, Virginia and 
the United States, the service which he would have 
been a coward and a traitor had he not then ren- 
dered. 

Shame on the poltroons who, having mustered 
courage enough under the protection of three or 
four hundred thousand muskets to hold an elee- 
tion for member to Congress in the seventh dis- 
trict, now come into this House and ask that the 
incumbent be ejected to give place to the man who 
would take it from him; and that the few voters, 
who well deserve what they ask, should be un- 
heeded, to gratify the many voters if you please, 
who do not deserve to have their request; for they 
are here with the everlasting disgrace upon them 
of having failed to show their loyalty when their 
State and country stood most in need of it. The 
law and equity and the Constitution regard those 
only who watch, and*not those who sleep. They 


|| are for the protection of those who take due care 


of their rights; who make it to appear that they 
set a proper value upon them. 

I have no hesitation in saying that to my mind 
here isa case in which we have a right to enlarge 
the legal remedy, in which it is our duty to do so. 
Substantial justice will be done by our so doing; 
and, to my view, substantial injustice, if we take 
a different course. The justice of the case is far, 
very far from being attained, if we say to the in- 
cumbent and his constituents: although you are 


| citizens of the United States, you appeal in vain 








to the protection of our Constitution and our laws 
in a matter so vital to your interests as is that of 


|| being represented on the floor of this House in a 
| While he enforced the rights of a citizen of the 


day when, if ever, you need as loyal citizens all 
the encouragement and protection which you can 
derive from this regard for your rights. 
But it is obtaining a seat in Congressat too cheap 
a rate, it has been alleged, to permit a gentleman 
to take a seat here, backed by so few votes. Sir, 
it is no mean price which this man or any of the 
honorable gentlemen of this Congress from the bor- 
der States have paid for the high honor, whether 
the votes by which they were elected were many 
or few. Proscribed and hunted and robbed and 
peeled by rebels on their track—by rebels who 
will hang them to the nearest tree, if perchance 
they can lay hold of them, which God forbid-- 
this is the price these gentlemen pay; this is the 
price the honorable gentleman from the seventh 
district has paid in part, and he may yet have to 
pay it in whole. 
have thus, as briefly as I ¢ould, endeavored 
to set forth the principles by which I shall be gov- 
erned in the vote which I shall give. ButI have 
another word to add to those which I have already 
spoken, before I take my seat. I have a right to 
speak of the honorable gentleman as well as of his 
case. If an acquaintance, early ripened into close 
friendship, which had its commencement nearly 
thirty years since, under the smile of our alma 
mater, and has been perpetuated during al! this 
period, to this dark day in our nation’s existence, 
when she needs and will have the undivided sup- 
ort of the true hearts and strong arms of all her 
loyal sons, and when the taint of disloyalty must 
and ought to condemn any man to whom it justly 
attaches to everlasting ignominy; if all this, and 
conjoined with this, a vivid recollection of the fear- 
ful night I passed under his hospitable roof, which 
had so long ministered to the wants of our brave 
officers and soldiers, to be succeeded by the more 
fearful morning when he gathered around him his 
family and was compelled to take a hasty depar- 
ture and to abandon his al! to the enemy, never 
again to have his homestead restored to him; if 
all this does not give me a right to speak of him, 
what can give me or ae man this right? Not his 
keen perception of the fitness of things, which fit- 
ness of things he may be fearful 1 shall violate; 
not his frown of displeasure shall deter me from 
the exercise of this right. It is not his to dictate 


| to me to-day what I shall say of him, no more 


| than it is his to dictate my action on his case. I 


have to say what, it is true, need not be said to 
any man who knows him, or to any man who 
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lives to know him, that he is no suppliant for fa- 
vor; he demands justice only of this House for 
himaclf and his constituents. He would not take 
asa favor, if he could have it, that which your 
sense of justice would lead you to withhold. Be 


the decision of this House what it may, this is left | 


to him, and of it he cannot be divested; nothing 
can make him swerve from his loyalty and the 
path of duty for his oouneee good; nothing on 
earth or in hell, nothing in heaven, would. His 
only desire is to see the Constitution maintained, 
the Union restored, as the result of victories which 
our Army must and will achieve, and he cares not 
to what use he or his may be put, if so be that he 
renders some service towards accomplishing so 
glorious an object. 

Mr. SHEFFIELD. In view, Mr. Speaker, of 
the importance of the principle which may be in- 
volved im the question which is now before the 
House for its decision, | feel justified in claiming 
the attention of the House for a few moments, to 
present the views which I entertain, and the rea- 


sons which will govern the vote whichl am soon | 


to give upon the matter now before the House. 

t seems to me that the principle involved is one 
of far more consequence than the case which we 
are called upon to decide, That principle is mag- 


nified, in view of the present situation of our pub- | 


lic affairs. Our army has recently marched down 
into Tennessee, and taken possession of a large 
portion of that State. It is already marching, | 
suppose, into Virginia. It has passed through 
Kentucky, and I trust, before long, it wili have 
a over and subdued to the Constitution and 


nion the people of all the States. Elections may || 
be had im the rear of that army, which may in- | 
volve the question this case presents, and which || 
elections will be presented to the consideration, || 


and for the decision of this House; and the man- 
ner in which we may determine this question now 


may hereafter, to a considerable extent, control | 


the deliberations and action of this body. It is, 
therefore, a question of very great magnitude, 
whether an individual coming here, pretending to 
be elected by ten or cleven votes, is entitled, under 
the circumstances under which the incumbent 
comes here, to occupy a seat upon the floor of this 
House. 

Now, sir, the question of the personal character 
of the member from Virginia is notat all involved. 
The sacrifices which he has made for the Govern- 
ment by his loyalty are not the grounds upon 
which he bases his claims to a seat here. I ap- 
preciate, I trust, as | ought, those sacrifices. 
the hour of his trial he had my warmest sympa- 
thy; but when he comes here and asks for a seat 
in this House, he must present a stronger claim 
than that which he has presented to entitle him to 
my vote in his favor. He must show that he has 
been elected a Representative by the free voice of 
the constituents whom he claims to represent, and 
in accordance with the laws of the land. This is 
a judicial question, for there are no facts in con- 
troversy here,sofaras | know. At the very out- 
set we are met by the suggestion of my friend 
from Ohio, [Mr. heieasi that this question has 
been heretofore passed upon and decided, and that 
iis notnow open. That was his suggestion, and 
yet in the very next breath he tells us what broad 
—_ of construction we should apply to the 
consideration and decision of this question; that 
we should even, in order to get at the truth and 
the right, break through a whole volume of stat- 
utes, if need be, and at every hazard and in all 
events we should reach the goal at which we are 
aiming. 

Mr. RIDDLE. The gentleman is too good a 
lawyer te confound the court with the laws which 
it administered and the facts upon which itacted. 

Mr. SHEFFIELD. I understood what I have 
stated to be the fact, and then I understood him 
toclaim that, from the mere technical fact that this 
man had been sworn in, he was now entitled to 
his seat, and that we could not go’ behind that fact. 
i am not very familiar with the proceedings of this 
House. | am a new member here; but I did sup- 


n | 


| 
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‘to ask him to state to the House what was the | 


prima facie evidence of his title to a seat here? 


Mr. SHEFFIELD. Ido not know. 


| Mr. DAWES. Ifthe gentleman will allow me 


I will state it. 

Mr. SHEFFIELD. Certainly. 

Mr. DAWES. The sitting member came here 
without the certificate of the Governor, withouta 
certificate of a justice of the peace, and without 
the certificate lame man pete his right to his 
seat. He came here and induced the Clerk of the 
House to put his name upon the list of members. 
He was sworn in without so much as a vote of 


the House upon the question. That is the prima || 


facie case, and he had no other prima facie case. 
It was the influence he exerted over the Clerk of 


the House to tnduce him to put his name upon | 


the printed catalogue, which was made up before- 


out the slightest evidence in the world, or any cer- 
tificate of election, considered as such by any sort 
of law. 


as to the right of this very man, and the House 
did vote upon it, and laid the matter upon the 
table. 

Mr. SHEFFIELD. I presume the sitting mem- 
ber came here with a prima facie title, and, in the 
judgment of the House, was entitled to be sworn 
in. I understand that the question before the 
House was as to that prima facie evidence, and that 

| the House settled that question, whether right- 
| fully or wrongfully | do not propose to inquire. 
But the question was merely upon the prima facie 
evidence, leaving the right of the party to a seat 
to be afterwards inquired into precisely as the 
right of any other claimant to a seat is inquired 
into and decided. 

Mr. WORCESTER. I desire to ask the gen- 
tleman a single question. I think the gentleman 
| from Rhode Island is mistaken as to one fact. I 
know of no action of the House upon this ques- 
tion. The records of the House show no such 
thing, and the sitting member was sworn in upon 
the first day of the session, so far as we have any 
record evidence, in the same manner that other 
members were, without &ny credentials ever hav- 
ing been exhibited to the Clerk of the House or 
brought before the committee. 

Mr. SHEFFIELD. I have no doubt of that, 
but the want of action was in this case equivalent 
to action. He was admitted here by taking the 
oath. But Ido not care about that for the pur- 
rose of this argument. The person is here, and 
his case ought to be inquired into by the House 
properly. It is not material whether he came here 
with or without a prima facie case; it is enough 
that the House admitted him by taking the oath, 
and the question is open and to be inquired into 
and decided precisely as the case of any other 
person whose seat is contested. 

Now, there are many analogies between the case 
of Segar, which was passed upon the other day, 
and the case now before the House. Lastspring the 
| Governor and the Staté authorities of the State of 
Virginia refused to execute the laws of the United 





States. The people there met together and organ- 
ized a new government. In other words, they 
elected new officers for the purpose of executing 
the laws according to the old constitution and car- 
rying on the old government. They put a new 
motor, so to speak, upon their legislative ma- 
chinery to carry it into operation. 

Now, that can hardly be said to be revolution- 
ary in any sense. Its true, the officers whose 
duty it was to administer the laws, refused to ad- 
minister them and to keep the government in oper- 
ation, and that the people elected persons from 
their own number who would carry on the gov- 
ernment. It was a necessity which was forced 
upon them. They had no other alternative open 
to them. They had to elect those officers or be 
without a government. When they did that, so 
far as these officers had power, they executed the 
laws and constitution of Virginia as they existed 


pose that in all cases of contested elections any || at the time of the breaking out of the rebellion; 


party having a prima facie title to a seat was 

entitled to be sworn in, and the question of his 

right was open to be inquired into afterwards; 

that it was the constitutional right of the House 

. investigate the title of all its members to their 
aces. 


Mr“DAWES. Will the gentleman allow me 





a 


|| and we have recognized that government. I think, 


| rightfully, the present authorities are the same as 
the old, so far as we are concerned. Afterwards, 


|| the convention of Virginia passed an ordinance 
|| appointing an election for Representatives at some 
|} tame in October; and at the extra session we rec- 
ognized the right of conventions to legislate in | 


Mr. RIDDLE. The gentleman will find, by | 


| turning to the record, that the question was raised | 












relation to the election of members of Congress, 
I, sir, did not coincide in that decision, but we 
must stop somewhere; and I trust I am obedient 
enough to bow in submission to the decision of 
this House on questions of that kind, though at 
| that time I did not assent to it. If that act of the 
convention was a legislative act, it was inconsist- 
ent with the existing law of Virginia, and it pro 
tanto repealed that law. Now, though this man 
was elected before the convention, and under the 
old law, yet the notice of election under the statute, 
and the notice under the ordinance, is precisely 
the same. 

We must establish some principle upon which 


|| we are to justify to the American people our con- 


duct in admitting members to participate in the 
deliberations of this House. I have examined 


| this question somewhat, and I have come to the 
hand, which caused him to be sworn in here with- | 


conclusion that the only safe ground for us to act 
upon is one that has its foundation in the usages 
| of our fathers and in the immutable principles 
| which lie at the foundation of the common law, 
and at the foundation of all elective governments. 
The district must be so situated that there can be 
an election. An election implies a free choice; 
the district must submit to the Constitution and 
laws, either voluntarily or by force of our armies, 
before they can be entitled to be represented here. 





| If we undertake to permit a representation of a 
part of a district, what part are we to take? Can 
any man who stands upon twelve inches square 
of ground in the district, and who is a Joyal man, 

_and who says that he represents the district be 

|| admitted? Or, if not twelve inches, how much? 

You may say that it is hard upon the loyal men 
| of a district that they shali suffer in consequence 
| of the disloyalty of certain persons in that district, 
| but it is inseparable from all human institutions 
and affairs that the innocent shall suffer with the 
guilty. The innocent child suffers with the con- 
| victed father. The innocent kinsman suffers with 
|| the guilty kinsman. Under the old common law 
| the crimes of the individual, unless the hundred 
| purged itself, were visited upon the hundred. The 
inhabitants were to maintain order within the 
| hundred and protect the rights of the people and 
of the public; and if they did not, the crime was 
upon the hundred. And it is not for us to say that 
there was not some justice init. In what part of 
| the district do the loyal people of the district re- 
side? How are we to decide that question? How 
| is it to be determined that there were not as loyal 
| people in other parts of the seventh district in Vir- 
|| ginia as those ten that met at Ball’s Cross Roads? 

There-are as true and loyal men all through the 

| South to-day, whoare overborne in disloyal neigh- 

| 


| borhoods, as there are upon this floor or anywhere 
| in the country. There are to-day in the State of 
| South Carolina as true and loyal men, and men 
as devoted to the old Constitution and the old flag, 





as there are anywhere in this country. These 
men need our sympathy, and have the same claim 
upon our justice, as the men who held this in- 
| formal election at Ball’s Cross Roads. But it is 
impossible in human affairs to administer exact 
justice. All human institutions, and all human 
actions, partake of the imperfection incident to the 
human character. 

Now, it seems to me that the only principle 
which we can adopt in regard to this matter is to 
require that a whole district shal] be subjected to 
the law and the Constitution before it shall be en- 
titled to be represented upon this floor. Policy 
dictates it as well as right principle. We must 
inspire the ambitious men in every district, if we 
can, to assist in putting down this rebellion, to 
assist with their friends, and thereby to make a 
claim upon the loyalty of their districts to entitle 
them to the consideration of being selected by their 
loyal friends to represent them in the Congress 
of the nation. I say, then, that policy coincides 
with what seems to me to be the justice of the 
matter. 

But, sir, it is said that Mr. Upton was elected 
| because some votes were cast for him upon the 
day of the election; and this, though a very large 
| proportion of the electors of the district were either 
_ engaged in rebellion or overawed by its rebellious 
inhabitants. In the time of Edward I it was en- 
acted that, ‘* because elections ought to be free, 
| the king commandeth, upon great forfeiture, that 
| no man, by force of arms nor by malice or men- 
| acing, shall disturb any to make, free election.”’ 
Now, sir, ifn election is not free, itis no elec- 
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tion. There is no choice. If by fraud or duress || 
the people are prevented from giving free expres- || 
sion to their wishes by their votes, there 1s no 
choice of the people; the people are without that 
opportunity to elect which is conferred upon them, || 
and which lies at the very foundation of our elect- 
ive system. This, I apprehend, to be well set- 
tled law; and in this connection I will ask the 
Clerk to read the one hundred and eighty-first 
varagraph from the Laws and Practice of Legis- | 
ative Assemblies, by Mr. Cushing. 

The Clerk read, as follows: 

«The great principle which lies at the foundation of all 
elective government, and is essential, indeed, to the very 
jdea of election, is, that the electors shall be free in the giv- 
ing of their suffrages. This principle was declared by the 
English Parliament, with regard to elections in general, in 
a statute of Edward [, and with regard to the election of | 
members of Parliament in the declaration of rights. The 
same principle is asserted or implied in the constitutions of 
allthe States ofthe Union. Freedom of election is violated 
by external violence, by which the electors are constrained, 
or by bribery, by which their will is corrupted; and in all 
causes where the clectors are prevented in either of these | 
ways from the free exercise of their rights, the election will 
be void without reference to the number of votes thereby 
affected.” 


Mr.SHEFFIELD. That, Mr. Speaker, I ap- | 
wehend to be good law; and if it is not, I have | 
om misled by that authority. It seems to me 
that reason coincides with it, because, as I said 
just now, the idea of election implies free choice; 
and if the people of a district are under duress | 
there is no choice, and consequently no election. | 

Mr. UPTON. In this case the only choice was 
between fidelity to the flag of the Union and the | 
rebel flag. 

Mr.SHEFFIELD. I will answer that remark 
in a moment, in another connection. I say that 
that choice which constitutes an election may be 
defeated either by force or by fraud, and the will 
of the electors be thereby thwarted; and whenever 
this is done, no matter in what way, there can be 
no election. ‘The sitting member says that he is 
faithful to the flag of the Union. Sir, I believe he 
is faithful to that flag. He has shown his devo- 
tion to it, and I admire his heroism and patriotism. 
But because he and these men who voted for him 
at Ball’s Cross Roads are devoted to that flag, I 
cannot believe that he is entitled to a seat upon 
this floor. For I cannot presume that all the loyal 
men in the district were there and voted for him. 
Only ten men cast their votes for him. If they 
are the only loyal men in the district, then we are 
reduced to the alternative of determining whether 
ten loyal men in the State of Virginia shall be 
entitled to a Representative upon this floor, to 
countervail the votes of one hundred thousand 
loyal people of the district which I represent here. 
Are ten men in Virginia to have the same power 
in this House as a hundred thousand of the people 
of Rhode Island? Loyal as these men in Virginia 
may be, no man willsay—no man dare say—that 
the people of Rhode Island are not as loyal as the 
people of any State in this Union. 

Mr. HARRISON. Will the gentleman from 
Rhode Island allow me a single moment? 

Mr. SHEFFIELD. With a great deal of 
pleasure. 

Mr. HARRISON. I understand the fact to be 
conceded on all hands, that all the loyal voters 
residing in the congressional district from which 
the sitting member claims to have been elected, 
who could, or chose under the circumstances to 
do so, voted at the election, which was held at the 
time prescribed by the laws of Virginia for the 
holding of elections for members of Congress from 
that State. Now, therefore, [ submit to my learned 
friend from Rhode Island, (whose legal opinions 
have great weight with me,) whether an election 
thus held is not valid, although ‘only. ten votes 
may have been cast, in consequence of the treason 
of some citizens of the district and the duress im- 
posed by traitors upon other citizens, who were 
disposed to conparye in good faith the duty of 
participating in the election; and which duress the 
sitting member and his loyal supporters did all in 
their power to resist. 

Mr. SHEFFIELD. I am obliged to the gen- 
tleman for an opportunity to answer that ques- 
tion, for it contains the only argument which can 
be made in behalf of this claimant, compactly 
stated. I answer it thus: that if all the rest of the 
people of the district were overborne or held in 
duress by riot or tumult, or, what is worse, re- 
bellion, they would not be entitled to be repre- 














| member, and that they were overawed. 
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sented here; and this is in accordance with the | sent to any such position, It seems to me that 
| we may look over the whole of these technical 


authority which has just been read to the House, 


because the majority of the pean would be pre- | 


vented from expressing their choice, and conse- | 


quently there could be no election. 
presumed that there are other loyal men in the 


It is to be | 


district besides these ten who voted for the sitting | 


The 
learned gentleman from the Cleveland district 


[Mr. Rippxe] told us—and | may admit a part of | 


what he said—that it is to be presumed that all 
the men in that district are loyal. That is to be 
presumed to be so until the fact appears to be the 
contrary, and hence this fact overthrows the pre- 
sumption, yet I think that it may be fairly pre- 
sumed that there are many loyal men in that dis- 
trict. 

It is true that there were agreat many disloyal 
men there. The fact is patent, is notorious, and 
is to form a page in American history, that Vir- 
ginia, the home of Washington, the home of Hen- 
ry—Virginia, which has given to this country so 
many great men, presented her face and raised her 


hands against this Union and against the Consti- | 
There | 


tution to which Washington subscribed. 
were disloyal men in her midst—men who have 
cast a pall over all her former glories, and have 


| dimmed her fair name as it stands upon the page 


of our history. These disloyal men were men- 
acing, overawing, holding the people in bondage. 
The gentleman from Maine [Mr. Fessenpen] tells 
you that this claimant, brave and heroic as he 
was, was driven from his home, with all his fam- 
ily, and compelled to leave behind him all his 
earthly possessions. If the principle is to prevail 


which is to entitle this gentleman to a seaton this | 


floor, what congressional district is there in the 
whole South that cannot find its ten loyal men— 
ay, ten times ten and more? Who that has read 
the accounts of the progress of our gunboats up the 
Tennessee river does not*believe that there are in 
that State congressional districts not represented 
here which could present claims to be represented 





here many times stronger than those of the seventh | 
congressional district of Virginia, now or at the | 


time of this election? 
not believe so. Are we to adopt this principle that 
any one who will come here claiming a seat is 
entitled to it? no matter how he professes to have 
been elected, so long as he brings a certificate from 


somebody that somewhere an election was held | 


by some persons, he will be entitled to his seat? 
We shall soon have a full House. I for one am 
not willing to adopt this precedent. 
the electors were loyal. 

But men may come here, under a claim such as 
is presented by the gentleman from Virginia, 
steeped, it may be, from the crown of the head to 
the sole of the foot in treason. They may knock 
at our door, and we will be compelled to admit 
them here to fellowship with us. 

Now, Mr. Speaker, I certainly have as much 


sympathy with the men of the border States as | 
my friend from Maine, [Mr. Fessenpen,} who | 


las expressed so much in his recent speech, and 
so little by his votes heret®fore. I have as much 
sympathy with them, I trust, as my friend from 
Ohio, [Mr. Ruppie,| and I have expressed as 
much, I trust, by my votes as he has. But I 


would not desecrate this place by admitting men | 


In this case 


There is not one who does | 





to occupy seats here who are not entitled to them. | 


To entitle a man toa seat here, he must be the 
choice of his constituents, and that choice must 
be constitutionally and lawfully expressed. 1 
believe that the people are as much bound by the 
law regulating elections, as the members of the 
House of Representatives are bound byit. I do 
not believe that the people have a right to alter the 
law or to alter the Constitution in any other form 
than that prescribed by the Constitution. 
lieve that it isas much binding on them as it is on 
us. They must express their will according to 
the law, according to the Constitution. Otherwise 
their act is a mere void act, and goes for nothing. 
If the people of this congressional district were so 
under duress on the 23d day of May last that they 


| 


| 


I be- | 


could not express their choice according to law, | 


and that they did not so express it, then the pre- 
tended election then held was no election, and is 
merely void. 

Now, let us establish the principle in this case 
that ten men can get together at a cross roads and 
elect a member of Congress, and we will not long 
have vacant seats here. I, for one, cannot con- 


| seventh congressional district of 











| 
| 
| 
| 
| 
| 





questions raised by gentlemen on both sides of this 
question to the great substantial fact that is evéery- 
where patent in this case—that the people of the 
irginia were 
under duress, were restrained by a lawless mob 
on the 23d day of May last. That is enough, 
according to the parliamentary practice of every 
legislative assembly onearth, Itis enough for me 
to stand on, in giving my vote against this claim- 
ant. My feelings have been drawn out toward 
the gentleman from Virginia. I sympathize 
strongly with him. I should be glad to vote for 
him to-day as a member of this House, if I could 
do so consistently with the duty which I owe to 


| the American people by my position here. But 


I cannot do it. 

Mr. SEDGWICK. Mr. Speaker, I beg the in- 
dulgence of the House while 1 state, in the brief- 
est possible form, the reasons which will control 
my action on the case now before it. At our 
special session in July, the gentleman whose case 
is now under consideration, with several other 
members claiming to represent the State of Vir- 
ginia, took his seat on this floor, They were 
elected under the same law which controlled the 
election of members of Congress in Virginia in 
May 1861, if such election were provided for by 
law. His name was entered on the roll of the 
House. My ingenious friend from Massachusetts 
{Mr. Dawes] has testified, in answer to his own 
ingeniously put question to a witness who he was 
aware knew nothing about the fact, that the gen- 
tleman from Virginia induced the Clerk to put his 
name on the roll, asif there was something unfair 
or improper in the mode in which it was entered. 
Sut 1 shall speak on the evidence before the com- 
mittee, and not allow them to testify against a 
member whom they induced the House, several 
days ago, to forbid taking any further testimony. 
His seat was questioned at that time, but solely 
on the ground that he was ineligible to an election 
as member of Congress, because he was not an 
inhabitant of the State, That question was raised 
by the gentleman from Ohio, (Mr. Cox.] It was 
considered by the House. His admission was sus- 
pended for a time; but he was finally admitted as 
eligible, and he took his seat. That question has 
been reviewed by the committee, and they came to 
the same conclusion: that he was within the terms 
of the Constitution of the United States, an in- 
habitant of the State of Virginia, and was entitled 
to an election. Since, the contestant for his seat 
has appeared, claiming to have been elected, not 
at the time nor under the law when and under 
which Mr. Upton claims to have been elected, but 
claiming to have been elected under a law of the 
new government of Virginia. 

Mr. DAWES. What report does my friend 
allude to? 

Mr. SEDGWICK. I say the report of the 
Committee of Elections has now said that he was 
not ineligible, being an inhabitant of the State of 
Virginia. 

Mr. DAWES. That is the present report. 

Mr. SEDGWICK. Yes; the present report. 
He was elected under a Jaw by virtue of which 
another gentleman from Virginia claimed a seat 
the other day, which claim was rejected. I shall 
have occasion to say a word more on the subject 
of his claim hereafter. 

Now, I desire to state in the outset a fact which 
everybody in the House knows, and which ap- 
pore on the papers here—that none of the mem- 
bers from Virginia, who took their seats here in 
July, complied fully with the election law of Vir- 
ginia in force at the time of their election, namely, 
in May, 1861. They complied, each of them, as 
far as the revolutionary proceedings of their re- 
spective districts permitted, and were admitted on 
the ground that full compliance was rendered im- 
possible, and, therefore, unnecessary, by such 
revolutionary proceedings. The law of Virginia 
provides that these commissioners and conductors 
of elections shall make returns of the poll-book, 
with their certificate, to the sheriff of the county; 
that the sheriff shall return it with his certificate to 
the Governor of the State; and that the Governor 


of the State shall issue a proclamation or certifi- 
_ cate of election to the several members who appear 


to have been elected. Just so far as compliance 
with this law was possible, it was followed out by 


i all the Representatives from Virginia, wh were 
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admitted to seats on this floor. I say, therefore, - 
that in admitting these members, this House has 
determined and decided by its action that the 
eléction law of Virginia had not been abrogated | 
by the revolutionary proceedings of the State 
nuthorities or convention; that an election under 
it was valid; that there was a law in force at the | 
time when this gentleman claims to have been | 
elected; that proc ceedings under that law were valid | 
and constitational; and that it was unnecessary to | 
pursue the forms provided by that law any fur- | 
ther than the political condition of their respective | 
districts would allow. Now, under that law, the | 
sitting member claims his seat. He was guilty 
of no fraud. He proceeded openly and in good 
faith to procure an election on the day and in the 
mode prescribed by the law of the State which we 
have determined to have been then in force, and i] 
not abrogated by the revolutionary convention of | 
that State. 

The committee have cited proofs showing that 
he was a candidate, that he was openly announced | 
in the public journals of that district; for instance: | 
in the Alexandria Gazette of the 17th of May, in | 
the Fairfax County News of the same date, and | 
mn the National Intelligencer of this city, on the 
20th of May, a paper that circulated extensively 
in that district, in which paper is quoted an ex- 
tract from a correspondent of the Richmond Ex- |) 
aminer threatening Mr. Upton, and threatening | 

} 
| 


} 
| 
| 
| 


all those who attempted to vote for him or take 
part in that election, with all the pains and pen- | 
alties of treason against the State of Virginia. 
it will be seen, therefore, that the Committee of | 
Elections present abundant proof that the election | 
was public; that the intention of Mr. Upton to || 
hold himself out as a candidate was made public; | 
thatit was well known throughout the district; that | 
there was no fraud upon the electors of the dis- | 
trict by putting up a candidate in some concealed, 
obscure, fraudulent way, in order to bring here a | 
few votes, and claim an election upon them. No 
such thing is pretended in this case. Neither was || 
the sitting member actuated from any motives of 
personal ambition. He was determined that his 
district should be represented under the laws of | 
the State; and for that purpose, as is shown in || 
this report, he solicited other persons in his dis- | 
trict, gentlemen of reputation and character, who || 
were supposed to be Union men at the time, to || 
become candidates for the place he now occupies. | 
Théy refused for fear of popular violence, for fear | 
of the pains and penalties of treason denounced || 
against them by the revolutionary authorities of | 
the State. But Mr. Upton, with that nobler | 
courage, dared to brave those penalties and bring || 
himself before the people of his district as a can- 
didate for Congress. 
fam obliged to the gentleman who preceded || 
me in this debate, [Mr. Suerriecp,| who cited 
the statute of Edward, in regard to the freedom of || 
elections in that country from which we have de- 
rived our principles of justice and liberty. The 
quotation made by the gentleman from Rhode 
Island was to the: effect that elections shall be 
free; that they shall express the choice of the peo- || 
vie, that fraud or violence shall vitiate an election. | 
Sut how does it become the gentleman to cite that | 
authority agaiast the sitting member here? Ifhe 
had come here, having used threats, intimidation, 
or force, to keep the people away from the polls, 
or to control or overrule them in their clioice; if 
he had been guilty of fraud, in any manner, in 
connection with the election or in procuring the 
evidence that he was elected, that law would have 
become applicable, and should have had the effecg | 
of shutting him out from his place. || 
But here the gentleman would have this House 
decide that when a man guilty of nofraud, guilty || 





of no corruption, guilty of no bribery, guilty of no || 
violence, claims his seat, because his opponents, 
those who disapprove his action, because they 
have eideaenes to defraud the people, because || 
they have attempted to prevent the expression of | 
their choice by violence and revolution, therefore—|| 
the innocent candidate for his seat is attempted to | 
be shut out from his place. It seems to me the || 
authority is an unfortunate one to cite against the | 
claimant for his seat here. | 
I say again—because I would not weary the 
patience of the House—that there was one poll 
opened ig his district for a member of Congresd. 
At Ball’s Cross Roads the polls were regularly 
opentd by the commissioner or conductor of elec- |! 


ii 
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tions; and in that precinct Mr. Upton obtained 
ten legal votes for the position which he holds. 
Now, the committee have endeavored—not by de- 


nying this fact, but by saying they have no evi- | 


dence of it—to produce the impression upon the 
House that there were no legal votes cast for Mr. 


Upton at this election. It is in the recollection of | 
every member, probably, who participated in the | 
action of the House several days ago, that the | 


claimant asked permission to take further testi- 
mony upon this point. He asserted that he could 


prove, by the testimony of the men who conducted | 


the election, that these votes were cast for him. 
The request was opposed on the part of the Com- 
mittee of Elections, by their chairman, with the 
assertion that there was no dispute in regard to 
that fact. He admitted openly, in the hearing of 
the House, that there were ten votes cast for the 
sitting member. Upon that—l have the right to 
say—upon that statement of the chairman of the 


|; Committee of Elections, this House refused the 


sitting member the privilege of bringing forward 
additional testimony. I therefore assume it as a 
fact bearing upon this case that they are estopped 
from denying now that there were ten votes cast 
for this gentleman at that poll opened at Ball’s 
Cross Roads. 

In addition to these, not as legal votes, but as 
expressing the choice of the electors, evidence is 
produced before the committee, certified to them, 
that other persons toa considerable number—the 
exact number I do not now rémember—at side 
polls, where the commissioners, fearful of the pains 
and penalties of treason under the laws of Vir- 
ginia, refused to open a poll for members of Con- 
gress, although they opened it for State officers— 
at these places, voters of the district registered 
their names expressing a choice in writing tor Mr. 


Upton as their Representative in Congress. I | 
speak of these not because they were regular votes, | 
but because they go, a8 far as such evidence ex- | 
| ists, to establish the fact that he was the choice 


of the people of the district, and that if they had 
not been prevented by the revolutionary proceed- 
ings of the State, they would have cast their votes 
for him in a legal way as their Representative in 
Congress,and so faras the free choice and wishes 


of electors should be heeded, it is just as good evi- | 


dence for the members of this House as if the 
polls had been regularly opened by the proper 
officers and their votes had been cast in pursuance 
of the laws of the State. 

And further, I desire to insist upon this point, 
that there is no evidence whatever of any disagree- 
ment or dispute among the loyal citizens of that 
district as to their choice, there being cast but.a 


single vote in any way, formally or informally, 
|| forany other man, and that vote was cast at Ball’s 


Cross Roads for a gentleman by the name of 
Brent. 

Mr. WORCESTER. If the gentleman will 
allow me for a moment, I think he is mistaken as 
to what the incumbent wished to prove in the re- 


| quest made by him for leave to take further test- | 


imony some days since. He did not propose to 
prove that he had rec®ived any votes at all. He 


wished to call the conductors who held the elec- | 
tion for the purpose of proving what the con- | 


ductor should have said in his testimony taken 
before the committee. The claimant supposed 
that the committee had misunderstood this testi- 
many of the conductor in respect to the number 
of votes cast, not for member of Congress, but for 


| a senator, delegate, and other officers. 


Mr. SEDGWICK. Ido not understand that 


to have been the point at all. Neither did the | 


Committee of Elections understand it to be the 


| point, for the reason that the chairman of the com- 
| mittee said, when the request was urged, that the 


fact was admitted, and not denied, that Mr. Up- 
ton did receive ten votes by persons at Ball’s 
Cross Roads who intended to vote for him as 
member of Congress. The claimant wished to 
produce further evidence as to what the conductor 


of the election would say upon that point, claiming | 


that he would have testified, and that he supposed 
he did testify, to the fact that these votes were re- 
ceived; and he desired to recall him for the pur- 
pose ofestablishing that point—nething else. That 


_ was the whole point of the controversy, and that 
| the chairman of the committee distinctly admit- 


ted. 
Mr. WORCESTER. I have before me exactly 
what the sitting member did say and what he 
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a v on of the 
gentleman from New York, I will read it. 


Mr. SEDGWICK. Not now; the gentleman 
has an hour in which to close this debate. The 
Hovse is quite competent to correct me if I am 
wrong. 

Mr. DAWES. I do not know whether the 
gentleman desires to be corrected or not. If he 
does, I would like to do so. 

Mr. SEDGWICK. I will yield to the gentle- 
man from Massachusetts, if he is not to follow me 
in this argument. If I have misstated a fact, and 


the gentleman can correct me, I will be glad to 


have him do so. I will try to make plain what 
was the position of the Committee of Elections on 
a former occasion. 

Mr. DAWES. The question is not now what 
is the position of the chairman of the Committee 
of Elections, but what is the position of the gen- 


| tleman from Virginia. I want-the gentleman from 


New York to keep to the point. 

Mr. SEDGWICK. lam keeping to the point, 
My point is that the gentleman from Massachu- 
setts is estopped from disputing a certain fact 
because of the admission which he made upon a 
former occasion. I have the book here to show 


| exactly what the gentleman did say. 


Mr. DELANO. Let me explain the reason for 


| sending the book to the gentleman from New York, 
| It will be remembered that some two or three 


weeks ago this question came up in an informal 


| way, and that the chairman of the Committee of 
| Elections then declared himself as to the fact of 
| there having been ten votes cast for my friend 


from Virginia, the sitting member. 1 have sent to 
the gentleman who is now addressing the House 


| the record of thatday’s transaction for the purpose 


of having the matter clearly before the House. 
Mr. DAWES. If my friend from New York 
will not let me correct him, perhaps he will let me 
correct my colleague. The question which has 
arisen is whether the sitting member wanted the 
privilege of proving that ten men actually voted 
for him at Ball’s Cross Roads. That is the ques- 
tion under discussion atthismoment. The record 
will show that the contestant did not want any 
such thing—that he did not propose any such 
thing. He proposed to bring the conductor and 
the writer of that election in order to show that 
there were more votes cast at thatelection for other 
officers than appeared in the report of the Com- 


| mittee of Elections. My learned colleague, {Mr. 





| the re 


Devano,] who has just taken his seat, seeing the 
point more clearly than the sitting member, came 
to his rescue and proposed that we should have 
the ten voters who, it was claimed, actually did 
vote, to prove whether they did vote or not. I 
remarked what I propose to repeat when the gen- 
tleman sits down, that I was willing to admit that 
ten men did vote on-that day just as he has set 
forth in his paper, and that they did vote for him. 
The incumbent never asked us to let him prove 
that. It was suggested by my colleague outside 
of the resolution which the gentleman from Vir- 
ginia offered himself. 

Mr. DELANO. If the gentleman from New 
York will yield to me for a moment, I will saya 
word in reply. Whether the gentleman’s col- 
league did or did not have a clearer apprehension 
of what the exigency of the case required is en- 
tirely immaterial. It was at least clear that the 
sitting member desired that there should be no 
question made, when his case came before the 
House, about his having received at least ten 


| votes for member of Congress at the time pre- 


scribed by the law of Virginia, and at the place 
for holding that election. That is all that was 
asked for, in order then to have the case clearly 
before the House. It seemed to me to be no ex- 
travagant favor on the part of the Committee of 
Elections to let the sitting member produce the 


_ evidence before the House which he desired. It 


was to obviate that necessity that the chairman 
of the Committee of Elections declared what !s 
contained in that part of his speech which the 

entleman from New York is about to read, that 
is, that he would make no question on the point; 
that it would be taken as conceded by every mem- 
ber of the committee; that the number of votes 
claimed by the sitting member, and about which 
rt of the committee had created so much 


| doubt, should be relieved of all doubt whatever, 
and taken as having been cast at the proper time 


and place for the sitting member. 
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Mr. SEDGWICK. It is very evident that the | 
eentieman who claims this seat is not a lawyer, || 
and that the chairman of the Committee of Elec- 
tions is, and a very adroit one, too. The point, 
and the only point, of that resolution was, to 
prove that ten men voted for him as member of | 
Congress on the fourth Tuesday in May, 1861, at 

Jall’s Cross Roads. That is all he wanted to 
prove. ‘The gentleman from Massachusetts [Mr. 
De.ano} understood it. The chairman of the 
Committee of Elections [Mr. Dawes] understood 
it, and so he said: 

«“ There is not a particle of dispute about the facts. The 
gentieman does not claim but ten votes. The committee 
are willing to admit that ten men went and voted for him 
at Ball’s Cross Roads, exactly as he said they did.” 

Mr. DAWES. I propose to repeat it now. 

Mr.SEDGWICK. Thegentleman cannot make 
it plainer by repeating it now. It is as plain as | 
the English language can make it; an@l under- 
take to say that no one would have refused to the 
gentleman from Virginia permission to bring for- 
ward his proof in regard to that fact, if the gentle- 
man from Massachusetts had not admitted it. 

Now, sir, I say that he has those votes which | 
were regular, besides the expression of other loyal 
men in Virginia, at side polls, as they are termed, 
which are irregular, which go to show that he 
was the choice of the district. Weare, in addition, 
to presume that many voters were deterred from 
voting because of violence threatened, or the pains 
and penalties of treason threatened, not by the 
sitting member or any of his friends, to prevent 
his enemies from expressing their opinions, but 
by the men who were determined to establish the 
rebel government in Virginia. It is in proof be- 
fore the committee that on that occasion at these 
polls in Virginia, the letter of Senator Mason, 
which we may all remember, was openly read for | 
the purpose of deterring men in that district from || 
expressing their choice in regard to a member of 
Congress. 

I come again tothe statement that this election 
was conducted precisely in the same way and upon 
the same principles as those of the other members | 
from Virginia who were admitted by decision of | 
the House at that time. The only difference is as 
to the number of voters who expressed their opin- 
ion. What those numbers were in the other dis- | 
tricts depended upon the condition of those dis- | 
tricts and their freedom from the violence of the | 
traitors to prevent or deter the people from going | 
to the polls. 

We are met at this session with this claim of | 
Beach under the proclamation of the new Gov- | 

egnor. He claims to have been elected in October } 
last, under a law passed by the new State gov- | 
ernment of Virginia. I refer to the proclamation 
of the Governor of Virginia in October, and I find | 
that the executive authorities of the new State 
recognized the validity of elections under the laws || 
which existed in May before, because the Gov- | 
ernor’s proclamation expressly excepts from his | 
appeal for elections in October those districts which | 
were represented under the election in May, so 
that Mr. Beach, under any view of the case, has | 








THE 





| fective opposition of any of them. 





no ground whatever to stand upon his claim to | 
represent that district. The seventh district was | 
not considered vacant by the Governor of Vir- | 
ginia, and there was no proclamation for an elec- 
tion there. 

Now, the right of the sitting member to a seat | 
is denied by the Committee of Elections on two 
grounds, to which I desire for a moment to call 
the attention of the House, and then I have done 
with what I desire to say. The first is, that the 
election law of Virginia was not complied with. 
As I said before, and repeat now, this is true of 
all the districts represented in July. Compliance 
was regulated by power and by the situation of 
the respective districts. None of these gentlemen 
produced the certificate of the Governor that he 
was elected a member of Congress, because the | 
Governor was a traitor, and would grant no certif- | 
icate that differed from the ordinance taking that 
State out ofthe Union. Some produced the cer- 
tificates of loyal sheriffs, to whom-the commis- | 
sioners of elections made returns. That they were | 
enabled to do, because in some of the counties of | 


Virginia the sheriffs remained loyal to the Gov- | 
ernment, 





W hen the sheriffs were traitors, the re- || this matter to the judgment of the House. 
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any loyal commissioners who dared to open the 
polls and hold irregular elections in which the 


| wishes of the electors might be expressed. That 


we find to have been the case here. In this por- 
tion of the State, at ast, the commissioners were 


loyal men,and they opened the polls and held | 


elections for members of Congress. Now what 
is the principle which should control us? That 
the law of Virginia in relation to elections should 


would permit, and no further. And that is pre- 
cisely the principle upon which all these gentle- 
men stand and claim theirseats. And whenany 
man claiming an election under the law goes as 
far as the situation of his own district would per- 
mit, then he has done all, except what is excusa- 
ble, in carrying out the law of the State. 

The second objection of the Committee of Elec- 
tions to the right of this claimant is one to which 
I desire to call the especial attention of the House. 


the General Government, should be allowed by 
this Congress to have such force and effect as to 
suspend and prohibit the election of members of 
Congress. If it had such power and force in the 


will give to this ordinance of the convention of 
Virginia. The committee say, and undertake to 
prove, that this ordinance was acquiesced in by a 
majority of the people. They say that it 

“ Practically severed the ties and abrogated and repealed 
all laws that bound the State to the General Government of 
the United States. All this was done, for aught that is 


shown to the contrary, with the approval and concurrence | 


of a very large majority of the people, and without the ef- 
the district, it is a question well worthy of grave consider 
ation, whether its political condition was such that any elee- 
tion fora member of Congress at that time should be held 


legally valid, either under the law of Virginia or of the Uni- | 


ted States, even were the evidence of such election clothed 
with all the ordinary forms of law.” 

There this doctrine, which I say is a dangerous 
and revolutionary doctrine, is proclaimed by the 
Committee of Elections as controlling and gov- 
erning this case. They undertake to give effect 
to the ordinance of a rebel State which severs its 
connection with the General Government, and 
makes any proceeding invalid under the preceding 
laws of the State of Virginia. Isay that that doc- 
trine recognizes the establishment of this traitor- 


ous government, wherever a majority of the peo- || 18 

|| vided at the 
} 

| 


ple assent to it, in any State of this confederacy. 
And I say it is a doctrine as dangerous and as 
weak as any that Jeff Davis or any of his cabinet 
has ever claimed in any period of this controversy. 
I ask this Congress to pause before they establish 
this doctrine of the committee. 


a rebel State, which undertakes to nullify the laws 
under which members of Congress hold their seats. 
1 ask if loyal citizens have not rights, and whether 
they shall not have encouragement and support 
in theér resistance to treasonable measures by 
this Congress; and whether, in addition to the 
pains and penalties which are threatened by rev- 


olutionary governments in their own States, you | 


will disfranchise every loyal inhabitant. of the 
State of Virginia? Their own State pronounces 
them traitors, and you say that the same act shall 
have such force and effect with you as will dis- 
franchise them. I say this is an important ques- 
tion, and if the principle is true, it should shut 


out all members elected under that law in May | 


last in the State of Virginia. Itis not too late. 
These men all stand upon the same foundation. 
You have admitted members from several districts 


in Virginia, claiming no other and no better title | 


to a seat than the gentleman now on trial before 

ou. They have all taken their oaths as mem- 
Cote of this House; and now this committee have 
labored, through several pages of their report, to 


establish the doctrine that the treasonable conven- | 


tion of Virginia abrogated its laws, and therefore 
that these men have no shadow of a foundation 
for their claims as members of this Congress. In 
that view of the case, this is a most important 
question for the House to decide. 

And now, gentlemen, I am disposed to leave 
It is 


turns of the loyal commissioners would of course | claimed, and the members of the committee in de- 


be suppressed. 
Then we go back to inquire whether there were | 


bate upon this floor have claimed, that we should 
register its edict, because the Committee of Elec- 


|| rely upon their own judgments, their own sense of 
|, rightand propriety; and they should say whether, 
|| in their own judgments, this district in Virginia, 


It is, that the ordinance of the Virginia conven- | 
tion, dissolving the connection of that State with | 


tions were unanimous in recommending that this 
person shall not be admitted to his seat. This is 
dangerous ground. I say the members of this 
House should be independent in their judgment 
upon questions of this tmportance, without being 
influenced by the decision ofany committee. Why, 
this doctrine that the committee are infallible and 
cannoterr, would have kept the arch traitor Bright 


|! ri uld || in his seat in the Senate; because the Judiciary 
be complied with so far as treason and revolution | 


Committee of the Senate unanimously agreed that 
he was entitled to retain his place. [A Voice. 
| There was one dissenting voice.] One dissenting 
voice, a gentleman says. I say that men should 


represented here now by a loyal and true man, as 
all his opponents admit, should be disfranchised, 
and be driven in disgrace from this House because 
| the committee are unanimous in their decision 
upon it; and whether his constituents shall be un- 
represented here because, by violence and fraud, 


|| by the action of a traitorous convention and a 


| traitor Governor, he has been deprived of the or- 





rress || ful times, he would have been entitled. 
election in the seventh district, it had such power || 


in all the districts; and it is a matter of vast im- | 
portance to this House, to settle what validity they | 


Such being the state of || 


I ask them to |) 
reflect before they give effect to the ordinance of | 


dinary proofs of his election, to which, in peace- 
Upon 
these grounds I shall vote that the gentleman from 
_the seventh congressional district of Virginia is 
entitled to retain his seat as a member of this 
House. 
| Mr. DELANO obtained the floor. 
Mr. MAYNARD. I appeal to my friend from 
Massachusetts to give way to a motion to adjourn. 
Mr. DELANO. Lam entirely content to do so, 
Mr. MAYNARD. I move that the House 


| adjourn, 


APPORTIONMENT FOR MEMBERS OF CONGRESS. 


Mr. KELLOGG, of Illinois. If the gentleman 
will suspend one moment, I desire to say that the 
Senate have passed, with an amendment, a bill of 
the House (No. 104) which went over from last 
session, fixing the number of the House of Rep- 
resentatives from and after the 3d of March, 1863. 
That bill, with the amendment, has come in from 
the Senate to-day. The amendment does not at 
|| all vary the principle of the bill; but makes it a 
| little more simple. I ask the consent of the House 


|| to take from the Speaker’s table that bill, with a 


| view toconcurring in theamendmentof the Senate. 
| A Votce. No hurry about it now. 
| Mr. KELLOGG, of Illinois. Yes, sir; there 
is p prenaetty for its immediate passage. We pro- 
ast session—and the Senate have con- 
|| curred in that—that there should be an additional 
member from six or eight States, on a large frac- 
|| tion. The reason why it is important to pass it 
now, is that the Legislatures of many of the States 
are now in session, and some of them—Pennsyl- 
vania, in particular—are interested in this matter, 
and desire to take action on it before they adjourn. 
I think there is no objection to the amendment, 
and I hope the House will now dispose of the 
matter, 

Mr. MAYNARD. This is a very important 
matter, fixing the representation in this House for 
the next ten years. 

Mr. KELLOGG, of Illinois. We have passed 
upon it once, and passed the bill, and the amend- 
ment of the Senate conforms to the principle 
agreed upon by the House. 

Mr. MAYNARD. I will not insist on my 


|} motion. 
|| Mr. TRAIN. I object to taking up the bill 
now. It can be taken up to-morrow morning. 


| Mr. WICKLIFFE. I am anxious that the 

amendment of the Senate shall be acted on for the 
reason stated by the gentleman from Illinois. The 

| Legislature of Kentucky will shortly adjourn. 

| Mr. TRAIN. I withdraw the objection. 

| There being no further objection, the bill was 

taken from the Speaker’s table, and the amend- 

| ment of the Senate was read, as follows: 

Strike out all after the word “shall,” in line four, to the 

|| end of line ten, and insert in lieu thereof the following : 

| Be two hundred and forty-one, and the eight additional 

|| members shall be assigned, ene each, to Pennsylvania, 

|| Ohio, Kentucky, Illinois, lowa, Minnesota, Vermont, and 

|| Rhode Island. 

|| Mr. KELLOGG, of Illinois, demanded the pre- 
vious question on the amendment of the Senate. 

The previous question was seconded, and the 

| ‘main question ordered. 

| ‘The amendment of the Senate was agreed to. 

|| Mr. KELLOGG, of Illinois, moved to tecon- 
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sider the vote by which the amendment of the 
Senate was agreed to; and also moved to lay the 
motion to reconsider upon the table. 

The latter motion was agreed to. 


THE REBEL STATES. 


Mr. ASHLEY. I ask leave to report from the 
Committee on Territories a bill to establish tem- 
porary provisional governments for the districts 
of country in rebellion against the United States, 
for the purpose of having it printed and recom- 
mitted to the committee, 

Mr. VALLANDIGHAM. ["object; and I 
give notice that I shall raise a question on that bill 
whenever it is brought in. 

On motion of Mr. MAYNARD, the House (at 


a quarter past four o’clock, p. m.) adjourned. 


IN SENATE. 
Tuvrspay, February 27, 1862. 


Prayer by Rev. Samvet D. Burcnarp, D.D., 
of New York city. 
TheJournal of yesterday was read and approved. 


PETITIONS. 


Mr. POMEROY presented the petition of Irvin 

P. Long, on behalf of the Wyandotte Indians, 
raying allowance for discount and interest on 

aike held by the United States in trust for that 
tribe: which was referred to the Committee on 
Indian Affairs. 

Mr. GRIMES presented the petition of Charles 
Fosdick Fletcher and his associates, asking a 
charter for the Union Cotton Supply Company; 
which was referred to the Committee on the Ju- 
diciary. 

COMMERCIAL RELATIONS REPORT. 


Mr. ANTHONY submitted the following res- 
olution; which was referred to the Committee on 
Printing: 

Resolved, That three thousand copies of the report on the 
commercial relations be printed for the use of the Senate. 

REPORT FROM A COMMITTEE, 


Mr. WILSON, of Massachusetts, from the 
Committee on Military Affairs and the Militia, to 
whom was referred the bill (S. No. 196) for the 
establishment of a national foundery and furnace 
for the fabrication of cannon and projectiles for 
the Government, reported it with amendments. 


BILL INTRODUCED. 


Mr. FOSTER asked, and by unanimous con- 
sent obtained, leave to introduce a bill (S. No. 
214) prohibiting the allowance of certain claims 
for pensions; which was read twice by its title, 
and referred to the Committee on Pensions. 


CONFISCATION OF PROPERTY. 


Mr. DAVIS. I gave notice to the Senator from 
Iilinois, the chairman of the Committee on the 
Judiciary, a few days ago, that at the proper time 
I should move a substitute to his bill, No. 151. 
I have the proposed substitute prepared, and I 
throw myself upon the courtesy of the Senate to 
ask that it be read, with a view to a motion to 
have it printed. It is not long. 

The VICE PRESIDENT. 
jection, it willabe read. 
objection. 

The Secretary proceeded to read the proposed 
amendment to the bill (S. No. 151) to confiscate 
the property and free the slaves of rebels. 

Mr. WILSON, of Massachusetts. I suggest 
to the Senator to have that printed as an amend- 
ment—it is a very important thing—or else move 
it as an amendment to the bill when it comes up 
for consideration. a 

The VICE PRESIDENT. The Senator indi- 
cated a purpose to move to print it after it is read, 

Mr. DAVIS. Ido not care about its being read, 
if the Senate will order it to be printed. 

Several Senators. Certainly. 

The amendment was ordered to be printed. 


MEDICAL DEPARTMENT OF THE ARMY. 


Mr. WILSON, of Massachusetts. I move to 
take up the bill to increase the efficiency of the 
medical department of the Army. I think it will 
not take much time. 

The motion was agreed to; and the Senate, as 
in Committee of the Whole, proceeded to consider 
the bill (S. No. 188) to increase the efficiency of 
the medical department of the Army, which had 


If there be no ob- 
The Chair hears no 
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been reported from the Committee on Military | 


Affairs, with an amendment. 

Mr. WILSON, of Massachusetts. The amend- 
ment of the committee proposes to strike out all 
of the bill after the enacting elause. I think, there- 
fore, it will not be necessary to read anything but 
the amendment of the committee. 

The VICE PRESIDENT. The Chair will sug- 
gest thatin all amendments of this character there 
should be something left in the original bill. By 
yarliamentary law, one single word is enough; 
pat it is not in accordance with parliamentary law 
to strike the bill entirely out, leaving nothing to 
attach an amendment to. 

Mr. GRIMES. The enacting clause is left. 

The VICE PRESIDENT. Theenacting clause 
is no partofthe bill. The word ** that,’’ or what- 
ever the first word of the bill is, should be left. 

The Secretary read the amendment of the com- 


mittee, to strike out all after the word * that’’in | 


the third line of the bill, and to insert the follow- 
ifig in lieu thereof: 

There shall be added to the present medical corps of the 
Army ten surgeons and ten assistant surgeons, to be pro- 
moted and appointed under existing laws ; twenty medical 
cadets, and as many hospital stewards asthe Surgeon Gen- 
eral may consider necessary for the public service. 

Sec. 2. And be it further enacted, That the Surgeon Gen- 
eral shall have the rank, pay, and emoluments of a briga- 
dier general. There shall be one assistant surgeon general 
and one medical inspector general of hospitals, each with 


the rank, pay, and emoluments of a colonel of cavalry ; and | 


the medical inspector general shall have, under the direc- 
tion of the Surgeon General, the supervision of all that re 
lates to the sanitary condition of the Army, whether in 
transports, quarters, or camps, and of the hygiene, police, 


discipline, and efficiency of field and general hospitals, | 


under such regulations as may hereafter be established. 
Sec. 3. And be it further enacted, That there shall be eight 
medical inspectors, with the rank, pay, and emoluments 
each of a lieutenant colonel of cavalry, and who shall be 
charged with the duty of inspecting the sanitary condition 


of transports, quarters, and camps, of field and general hos- | 
pitals, and who shall report to the medical inspector gen- | 


eral, under such regulations as may be hereafter established, 
all circumstances relating to the sanitary condition and 
wants of troops and of hospitals, and to the skill, efficiency, 
and good conduct of the officers and attendants connected 
with the medical department. 

Sec. 4. And be it further enacted, That the Surgeon Gen- 
eral, the assistant surgeon general, medical inspector gen- 
eral, and medical inspectors, shall be appointed by the 
President, by and with the advice and consent of the Sen- 


ate, by selection from the surgeons of the Army, without | 


regard to their rank when so selected. 

Sec. 5. And he it further enacted, That medical purvey- 
ors shall be charged, under the direction of the Surgeon 
General, with the selection and purchase of all medical sup- 
plies, including new standard preparations, and of all books, 


instruments, hospital stores, furniture, and other articles re- | 


quired for the sick and wounded of the Army. In alicases 
of emergency they may provide such additional accommo- 
dations for the sick and wounded of the Army, and may 
transport such medical supplies as circumstances may 
render necessary, under such regulations as may be heree 
after established, und shall make prompt and immediate 
issues upon all special requisitions made upon them under 
such circumstances by medical officers; and the special 


requisitions shall consist simply of a list of the articles | 
required, the quantities required, dated, and signed by the | 


medical otlicer requiring them. 


Sec. 6. 4nd be it further enacted, That whenever the in- | 


spector general, or any one of the medical inspectors, shall 
report an officer of the medical corps as disqualified, by age 
or otherwise, for promotion toa higher grade, or unfitted 
for the performance of his professional duties, he shall be 
reported by the Surgeon General for examination to a med- 
ical board, as provided by the seventeenth section of the 
act approved August 3, 1861. 

Sec. 7. And be it further enacted, That all acts or parts 
of acts inconsistent with the provisions of this act be, and 
the same are hereby, repealed. 


Mr. WILSON, of Massachusetts. In the fifth 
line of the fourth section I move to strike out the 
word ‘* surgeons,”’ and insert ‘* medical corps.”’ 
That will give the idea of the committee better. 

Mr. FOSTER. I would prefer a little variation 
in the amendment proposed by the Senator in the 
fourth section. Itis true the amendments now 
proposed by him will remove, to some extent, 
what I think is very objectionable in the section— 
the restriction of these appointments entirely to 
the surgeons of the Army. It proposes to open 
the appointments to the whole medical corps of 
the Army, which will bring in the assistant sur- 
geons as well as the surgeons; but I think that is 
notenough. It will not bring in the surgeons of 
the volunteer corps at all; and the volunteer med- 
ical corps of the toe bears about the same pro- 
portion to the regular medical corps of the Army 
that the volunteer foree of the Army does to the 
Army proper. Itis a very great force compared 
with a very small one. 1 do not think these ap- 
pointments should be restricted entirely to the 
medical corps of the Army.> 1 see no justice in it, 
no reason init. I think it would be very impolitic. 
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I think itought to be opened to the volunteer corps; 
| and I suggest to the Senator that he make the 
amendment accordingly. A medical gentleman 
from the honorable Senator’s own State—it is true 
he is now dead—a gentleman of the highest rep- 
utation, an honor to the service, an honor to his 
corps,an honor to the country, would be excluded 
under this bill if*he were living. There are many 
others of great merit in the volunteer medical corps 
who should not be excluded. I hope the Senator 
will modify his amendment, so as to allow the 
President to make these appointments as well from 
the volunteer medical corps as the Army corps, 
I by no means wish to make or create any un- 
friendly feeling between the medical corps of the 
Army proper and the medical corps attached to 
the volunteer force. If the medical corps of the 
Army proper are superior in point of merit, they 
will be appointed; but it is unnecessary to hedge 
them rotnd by law if they have the superior merit, 
| Let it be open to both corps. ‘ 

Mr. RICE. I regret that our chairman should 
have offered the amendment now pending, and | 
hope it will not prevail. We had this bill before us 
in the Military Committee for weeks and months, 
and with the utmost difficulty we agreed upon what 
has been reported by the committee. I hope the 
suggestion made by the honorable Senator from 
Connecticut will not prevail. We havea contract 
with the officers of the Army. Whenthesurgeons, 
assistant surgeons, and all the officers of the medi- 
cal corps came into the service, they abandoned 
all the civil pursuits of life, and came in under an 
implied contract that they should be benefited by 

| promotions, and whenever a vacancy should occur 
| above them they should rise in their regular order. 

Mr. FOSTER. Will the honorable Senator 
allow me to ask him whether there is any more of 
a contract with the medical officers of the Army 
than with the officers of the line? 

Mr. RICE. Yes, sir. 

Mr. GRIMES. These are new offices that we 
are creating now. 

Mr. RICE. These.are new offices, I know; but 
we have no right morally, in my opinion, to go 
into civil life to select gentlemen and place them 
above officers with whom we have made a contract. 
Upon that principle you might keep a second 
lieutenant a second lieutenant until he was gray. 
It is an innovation that has never been made in 

the Army, and I hope the door will not be opened 
now. Make the selection here from the surgeons 
of the Army; it raises ten assistant surgeons with 
| the rank of captain, and ten with the rank of lieu- 
tenant; it raises them up each one grade. I ven- 
ture to say that the best medical officers in the vol- 
unteer service would not accept these positiofs. 
They entered into the service temporarily, and 
| through patriotism, most of them. Do you tell 
me that you can get the best surgeons in civil life, 
| such as were mentioned by the Senator from Con- 
necticut, to accept a position here? I think not. 

Mr. FOSTER. Ifthey do notaccept them it will 
do no harm to make the change I have suggested. 

Mr. RICE. But if they do, it will do harm. 

Mr. FOSTER. Not if they are better men. 

Mr. RICE. [I think it will do harm. It will 
| have a great tendency to demoralize the medical 
corps. I hope the amendment will not prevail. 

Mr.GRIMES. I propose to modify the amend- 
ment of the Senator from Massachusetts by in- 
serting after the word ‘* Army,” in the fifth line 
of the fourth section, the words *‘ or volunteers in 
the service of the United States,’’ so as to give 
the President the power to select the assistant sur- 
geon general and these medical inspectors from 
either the regular Army surgeons or assistant 
surgeons, or from the list of volunteer officers of 
| these grades who are now in the service of the 
United States, or from the brigade surgeons. 

It occurs to me, Mr. President, that there is not 
any analogy between the cases that have been put 
by the Senator from Minnesota. These are en- 
tirely new offices; they have not been recognized 
in the law before. I think he might with as much 
propriety say Chat it would be improper for us to 
authorize the appointment of a brigadier general 
or a major general or an adjutant general or any 

other staff officer, for these are in fact staff officers, 
| from civil life or from the volunteer service, as to 
| say that it would be improper for us to appoint 
| these particular officers from those gentlemen who 
|| are now performing similar services for us in the 
| volunteer Army. I do not wish to bring any 
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officers into the sews to the exclusion of those 
who are in the line of promotion. I presume that 
this power to appoint would be very sparingly 
exercised; but [do not want to say that-if the | 
President finds a man who stands head and shoul- 
ders among his fellows, a perfect Saul among the | 

rophets, he shall not have the power to bring 
that man into the service, and to secure his abili- 
ties to the country. 

Mr. FOSTER. The idea of the Senator from 
Iowa and my own will be carried out entirely by 
inserting before the word * from,’’ in the fifth line | 
of the fourth section, the word “ either,’’ and after 
the word ** Army” the words ‘ or brigade sur- | 
geons and surgeons of the volunteers.”’ It will | 
then read, ‘* by selection either from the surgeons | 
of the Army or brigade surgeons and surgeons of | 
the volunteers.” | 

Mr. GRIMES. That would exclude the as- | 
sistant surgeons. 

Mr. WILSON, of Massachusetts. It has been 
said by the Senator from Minnesota that the bill || 
has been written and rewritten, labored over for || 
weeks by the Committee on Military Affairs, and || 
I believe it received the unanimous concurrence || 
of the committee. The amendment which I have || 

roposed was made on the suggestion of members | 
of the committee, especially the Senator from New || 
York, whosits by my side,[Mr. Kina.]} I thought || 
onreflection we had better make this slight amend- 
ment, as itwould toa certain extent get rid of the 
charge that this was a close corporation, and 
would open it to the assistant surgeons of the 
Army. Itisa fact, I think, that we all ought to 
accept, that many of these assistant surgeons are 
the equals, and in some cases vastly the superiots, 
of some of those who are surgeons. It takes a | 
long while in our Army to attain the position of | 
surgeon ordinarily, and many of the surgeons are 
men of age. Some of them, | think, ought to be 
retired for the good of the service. Many of the 
assistant surgeons are gentlememen from thirty to 
forty-five years of age, and | think that it would 
certainly liberalize this idea to throw the assist- 
ants open so that they may be selected from for 
these important positions. 

As to the selections from the brigade surgeons 
of volunteers, I have a doubt as to that policy. I 
know, at the first blush, it appears to be right, lib- | 
eral, and just; but, on reflection, I am inclined to | 
think that the Senator from Minnesota is right, | 
and that those eminent surgeons who have ac- | 
cepted the position of brigade surgeons of volun- | 
teers, actuated by patriotic motives, by strong 
desire to serve the country, do not desire to enter 
permanently into the Army; and this provision is || 
a permanent provision for the Army of the Uni- | 
ted States. Reference has been aa to Dr. Bell, | 
recently deceased, a gentleman of eminent talent | 
in his profession, and, I may say, of eminent tal- 
ent in every respect. There were but few men in 
my State or my section of the country who were 
his superiors, intellectually. I do not believe, 
however, that Dr. Bell ever thought or dreamed 
of entering into the Army of the United States 
from anything but patriotic motives. He entered 
as a regimental surgeon, and came on with the 
first regiments of the three years’ men. He came 
out, | know, actuated by the purest patriotism. 
It was a sacrifice to him, in every respect, and I 
think it has cost him his life. But he never 
thought of going into the Army of the United 
States permanently; he could not afford to do it. | 
There are other brigade surgeons of volunteers 
whom I might mention, half a dozen of them of | 
eminent talent, some of whom have, during the 
last five years, attended the sick-beds of more per- 
sons than all the surgeons of your Army have at- 
tended, and by the side of whose experience the 
experience of your Army surgeons is dwarfed 
into utter insignificance. I do not believe, how- 
ever, that those gentlemen desire to go perma- 
nently into the medical corps of the Army. I 
think if you throw this door open, you will not | 
obtain the services of those eminent gentlemen, | 
who deserve all that can be bestowed upon them, 
certainly, but you are more likely to have the ser- 
vicés of persons who have gone with the volun- | 
teer forces simply to advance their own personal | 
interest, and, certainly, we have had some of that | 
class. They may seek these positions in the 
Army. I think if you throw it open to the entire 
medical corps of the Ariny for selection, it will be || 
liberal; it will be a large number of men to select || 
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| desired the appointment, but he thought the best 


_ give to all of the new officers created by the bill 


| five hundred dollars more than you have given for 


| will move mine. 
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from, and [ think we had better, all things con- | 
sidered, confine it to that. | 

Mr. RICE. I shall not object to the modifica- | 
tion proposed by the Senator from Massachusetts, 
although | hardly tlrink it is exactly right. 

Mr. GR@MES. I should like fo ask the Sen- | 
ator from Massachusetts how many new officers 
this bill provides for, how many of these inspect- 
ors, assistant inspectors, directors, and so on, will 
be taken from the line under the provisions of this 
bill. 

Mr. WILSON, of Massachusetts. We have 
a Surgeon General now; but this bill proposes to 
give the Surgeon General the rank of brigadier 
general, and to appoint an assistant surgeon gen- 
eral with the rank of colonel, and then to appoint 
a medical inspector general with the rank of col- 
onel, and eight assistant medical inspectors. 

Mr. GRIMES. How many does that make 
altogether ? 

Mr. WILSON, of Massachusetts. It addsten. 

Mr. CLARK. How much does it add in ex- 
pense ? 

Mr. WILSON, of Massachusetts. Very little 


indeed; and it will, in my judgment, save thou- 


States. 

Mr. GRIMES. Allusion has been made by the 
Senator from Massachusetts to alate eminent cit- 
izen of his State, and his remarks might perhaps 
convey the impression that Dr. Bell was opposed 
to the proposition which I have suggested as an 
amendment. I only desire to say that Dr. Bell 
was a friend of mine, and that I received from him 
by the same mail which brought me the intelli- 
gence of his death a letter on this very subject, 
requesting that I should attempt to make the very | 
amendment which I have proposed; not that he 





interests of the Army would be promoted by a | 
proposition of this kind. He wrote to the Sen- | 
ator from Maine [Mr. Fessenpen] about the same 
time and to the same effect. 

Mr.SHERMAN. I wishtocallthe attention of 
the Senate to the large increase made in the sal- 
aries of these officers. The present Surgeon Gen- | 
eral receives in the aggregate $2,740 a year. He | 
has been a distinguished and faithful officer, and 
no complaint has been made of the amount of his 
salary. This bill proposes to give him $4,760 a 
year. Now I ask whether there is any occasion 
for this large increase of salary. Surgeons of ten 
years’ standing receive $225 a month, an assist- 
ant surgeon of five years’ standing receives $138 a 
month, and so on up. This bill proposes to give | 
to the medical inspector and to the assistant sur- 
geon general $3,414 a year. It also proposes to 


about three thousand two hundred dollars, or some 


years to your Surgeon General. Now, why is it 
that in this time, when I think an honest effort 
will be made for the purpose of reducing salaries, | 
it should be proposed to increase them so largely 
when there is no occasion for it? 1 will never 
vote for this bill in its present position. If you 
will allow the pay of the surgeons to remain as it 
now stands, I am perfectly willing to give the in- 
crease of number demanded by the Military Com- 
mittee. If they want more surgeons, if they want 
inspectors, let them have as many as are desired; 
but I will not now vote for the increase of the sal- | 
aries of these officers. Two or three amendments 
will change the character of this bill so that I can 
vote for it. 

Mr. FESSENDEN. Move them after this is 
disposed of. 

Mr. SHERMAN. 
move to strike out 

The VICE PRESIDENT. Anamendment is 
now pending. 

Mr. SHERMAN. After that is disposed of I 





If it is now in order I will 





The VICE PRESIDENT. Does the Senator | 
from Massachusetts withdraw his amendment? 

Mr. WILSON, of Massachusetts. No, sir. I 
desire a vote on it. 

The VICE PRESIDENT. Then the question 


is on the amendment of the Senator from Massa- || 


chusetts, in section four, line five, of the amend- | 


| ment of the committee, to strike out the words, 


‘* surgeons of,’’ and insert ** medical corps;”’ so 
as to read: 
That the Surgeon General, the assistant surgeon general, | 
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medical inspector general, and medical inspectors, shall be 
appointed by the President, by and with the advice and 
consent of the Senate, by selection from the medical corps 
of the Army, &c. 

Mr. GRIMES. 
ment? 

The VICE PRESIDENT. Itis not, the main 
proposition being itself an amentiment. 

Mr. GRIMES. If that is adopted, will it then 
be proper for me to add after the words ‘* medical 
corps of the Army,’’ the words, “* or the volun- 
teer force ?”’ 

The VICE PRESIDENT. The Chair thinks 
it will. New words may be added. The question 
is on the amendment of the Senator from Massa- 
chusetts to the amendment of the committee, 

Theamendmentto the amendment wasagreed to. 

Mr. GRIMES. Now, I propose my amend- 
ment, to insert, after the words just inserted, the 
words, ‘‘ or of the volunteer ensiiiand corps in the 
service of the United States.”’ 

Mr. FOSTER called for the yeas and nays; and 
they were ordered. 

Mr. NESMITH. I hope that amendment will 
not be adopted. This bill has received a great deal 
of attention and consideration at the hands of the 
Military Committee. It has been before them 
| abouta month. They have not only considered 
the merits of this bill, but the merits of about fifty 
other bills on the same subject. Every man who 
had any connection with the military service ina 
subdionbanppeltg, aeemied to be willing to enlighten 
the committee on the subject of medicine and on 
the subject of the proper organization of the corps 
of surgeons. I believe the adoption of this amend- 
ment will have a tendency to Leovgauine the med- 
ical corps of the Army. I believe it will deprive 
the old surgeons, those who have devoted their 
time and attention to acquiring the necessary qual- 
ifications to become good Army surgeons, of the 
proper promotion which legitimately belongs to 
that corps. I believe, further, that by throwing it 
open to the introduction of surgeons from the vol- 
unteer corps, neither the corps nor the Army will 
be benefited. It is true, as has been stated on this 
floor, and as has been stated in committee, that 
there are a greatmany very distinguished surgeons 
and assistant surgeons in the volunteer corps. I 
do not undertake to depreciate their attainments. 
I believe there are as able men there as there are 
anywhere; but I do not believe they are the class 
of men who will be selected for the high positions 
provided for in this bill. Many of the gentlemen 
who are now brigade surgeons of volunteers are 
gentlemen who have occupied high positions in 
| medical institutions in the country, who have left 
| a very fine practice and a fine social position. They 

have abandoned all this merely temporarily, in 
order,as they supposed, to confer a benefit on the 
country, and they have conferred great benefits on 
the country and great benefits on the Army. Lam 
willing to accord to these gentlemen al! the merit 
to which they are justly entitled; but they are not 
the class of men who will be selected and be put 
in the high places provided for by this bill. These 
gentlemen desire and are anxious, when the war 
is over, to return to their former occupation, either 
to return to the professorships which they have 
occupied in medical institutions, or to return to 
the very lucrative practice which they have aban- 
doned in order toaccept their present places. The 
adoption of the amendment now suggested will 
throw the medical corps of the Army open to a 
very different class of persons—men who are em- 
ea TI Yk a pte who have never 
rad social or professional position, mere politi- 
cians who can bring politieal infuence to bear, and 
they will be the individuals who will be selected. 
The President, of course, is not to be supposed to 
institute an examination as to the qualifications ou 
| these persons, and we all know how easy it isto 
get recommendations from Senators, from mem- 
bers of Congress, and from other persons of po- 
litical influence, for offices of this kind; and thus 
men will be selected and appointed, not for their 
attainments as surgeons, but by their political in- 
fluence. I guaranty that if Esculapius or Galen, 
said to be the fathers and founders of the medical 
science, were this day living, and were to come 
here themselves and make application, they could 
not get sufficient political influence to obtain these 
/ appointments. If, however, the applicants were 

submitted to a board of-examination, that would 
| be the true test, that would be the touchstone to 


Is that susceptible of amend- 
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which they should be brought, and that would” 
be the place where their attainments would be 
developed. s : 

1 am opposed to the amendment for this reason: 
I believe it will demoralize the medical corps of 
the Army; I believe it will deprive surgeons in 
the Army now, medical men of long standing 





and experience, of the proper promotion to which || 


influence us to give them our support; and feeling 


as I do perfectly satisfied that the amendment if | 


| adopted will be productive of injury and not of 
| good, opening a door to a scramble for medical 


| 
| 


offices in the Army, just as there is a scramble | 
| going on constantly where there ar@@flices to dis- 


pose of, among politicians, unworthy men, men 
that are not actuated by patriotic motives, men 


they are entitled, and place mere politicians above || that are urged forward only by selfish consider- 


them in rank. 
tion which I, for one, am not willing to fasten upon | 
these men. I am opposed to the amendment, and 
I hope it wil! not be adopted. 


ators to one fact. 
ator from lowa prevails, the President can select, | 
without regard to age or qualifications, surgeons 


positions. 

Mr. GRIMES. 
the service. 

Mr. KICE. From the volunteer service. He 
may select without regard to age, or merit, orqual- 
ifications. It will disorganize the whole system 
of the medical corps of the Army. 

Mr. GRIMES. Can he not select the poorest 
ones from the regular medical corps, as the bill | 
stands? 

Mr. RICE. There are no poor ones in the med- 
ical corps of the Army, in my opinion. If this 
amendment prevails, and the President has as | 
many political quacks about him, pressing him 
for appointments, as the Military Committee have 
had in order to get up a bill to suit these little pill- | 
doctors, he will not get through his appointments | 
in the next six months. 

Mr. BROWNING. Mr. President, I believe 
most of the members-of the Military Committee 
haVe informed us that they have had this bill un- 
der consideration for a long time, have bestowed 
great care and deliberation upon it, have heard all 
the representations that could be made by medical 
men as well as military men, and they have, after 
full consideration of the whole subject, agreed upon 
the billas itis. The sanitary commission, I un- 
derstand, gave the committee the benefit of their 
intelligence and information upon this subject,and 
they unanimously approve of the bill as itis. I 
am satisfied that if the amendment is Made, it will 
be productive of evil and evil only. I do not think 
any good can result from it. Lam very sure that 
the medical gentlemen in the volunteer service, 
who are distnguished for character and ability, 
have no desire whatever to enter permanently into 


But they must be taken from 


the service of the Army of the United States. || 


They have no purpose or intention of doing so. | 
They design when this war is over and the vol- 
unteer force is disbanded, to return to their pur- 
suits in civil life. The only applicants that ewe 
will be from the volunteer service for promotion 
in the Army and for positions in the Army in this | 
corps, will be of the class characterized by the | 
Senator from Minnesota and the Senator from | 
Oregon as medical and political quacks, and it will | 
subject the President to a degree of harassment | 
and vexation that I am not willing to impose upon 

him by this or any other bill. There will be hun- | 
dreds of men unfitted for the position, bringing | 
political influ@nees to bear to get them into the | 
Army, to the great detriment of the service, when 

they can bring it no ability, no valuable service 

whatever. It will have a tendency to demoralize 


the medical corps of the Army. Lam very sure that || 


| 
| 


It isa humiliation and a degrada- || ations, without qualification entitling them to the 


ae I shall vote against it. The men who 
ave qualifications do not want to go into the 


| Army; they can go back and resume their positions 
Mr. RICE. 1 wish to call the attention of Sen- || 


If the amendment of the Sen- || 


in civil life, that are more acceptable to them, more 
in rey A with their tastes, more compatible 
with their domestic comfort and enjoyments; and 


| when the war is over and the volunteers are dis- 
wherever he may find them, to fill these important | 


} 





it is that class who will seek these appointments. || 


There may be honorable exceptions, there-may | 
occasionally be a man of distinguished ability and | 
of eminent qualifications as a surgeon in the vol- 

unteer force, who would desire to enter the Army; | 


banded, they will return to the pursuits of civil 
life; and it will be only those who have not ex- 


| hibited character or merit to secure them position 


at home who will be clamorous around the ex- 
ecutive department for appointment and promo- 
tion in the Army. 

Mr. GRIMES. The whole argument of the 
Senator from Massachusetts, as well as that of the 
Senator from Oregon, is predicated upon the as- 
sumption that this is to apply to the regular Army, 
and is not for a mere temporary purpose. They 
say that because it is to be a permanent thing, 
that because it is to apply to the Army, as it is to 
exist after peace shall have been established, there- 


| fore the volunteer surgeons should not be permit- 
|| ted to have access to these offices. 


If that be so, 
1 am opposed to this bill. Is it possible that the 
Committee on Military Affairs recommend that we 
shall have a Surgeon General and an assistant sur- 
geon general permanently attached to the Army; 


| that we are then to have another bureau to have 
charge of the hospitals, for each of these is a dis- | 


tinct bureau; and then that we are to have eight 
medical inspectors, who are to be constantly trav- 
eling over the whole country,and drawing mileage 
at the rate of ten cents a mile under your military 


| bill, to inspect military hospitals when peace shall 
| have been declared? If the bill is for a temporary 
|| purpose, I am for it; if.it is for a permanent pur- 


pose, I am against it; and the very argument that 


the Senators have urged in favor of it isa sufficient | 


reason for me to vote against the whole bill. 

If it was only to apply to the regular Army, if 
the gentlemen who are in the medical service of 
the Army were only to doctor the regulars, I 
should be satisfied that they should have the reg- 
ular doctors; but it so happens that the vast ma- 
jority of the persons who are to come under the di- 
rection of these medical men are volunteers. They 


| would rather be physicked and dosed by their own 


neighbors and their own friends, men whose rep- 


| utation they knew at home, who had been, in 
| many instances, their own family physicians, who 


had reputations in their States. They have the 


| idea—I do not know whether truthful or not—but 


I have received many a letter from the State of 
Missouri, where the filinois and Iowa troops are 
commingled, in which they condemn the treatment 
that they receive from the regular Army surgeons, 
and approve of that which they receive from their 
volunteer surgeons. It is for that reason that I am 
in favor of allowing a discretion to the President. 
It does not necessarily follow that he is to take 

oliticians. I have too much confidence in the 

resident to believe that he will not establish a 
competent board to examine these men. I do not 
believe that the President can be induced to select 
for these very important offices men who are not 
entirely competent to perform the duties. I want 
to give him the privilege of going over the whole 
country, of selecting the best men for these nine 


but these instances would be exceedingly rare; | offices, men who stand, as | said before, a head 
generally the applicants would be of that class of || and shoulders above their fellows in the profes- 
men who ought not to be promoted, and yet who |, sion; and let him take them from the regular Army 
| or from the volunteer service, no matter where 


could bring political influences to bear in aid of 
their promotion. 
this matter, and in most others that come before 

the Senate, to the committee who have had the sub- | 


ject in charge, men of a men eminently qual- | for these important 
e 


ified to consider and deci 


Deferring as I do entirely in | they are to be found. 


Mr. FESSENDEN. I suppose that the object 
is, at any rate it ought to be, to get the best men 
laces. I think that the ar- 


upon it in all its as- || gument which is derived from the organization of 


pects, I shall vote with the committee for this bill, || the corps, the idea that the corps will be demor- 
as 1 generally vote with the Finance Committee, || alized, the suggestion that we must have regard 
and the Naval Committee and other committees || to the particular sensibilities and particular ambi- 
who have had the especialcharge ofa matter. Ido || tion of men in particular corps, is an argument 
not say that we are all bound by their judgment; | that should not be listened to for a moment. The 


but there is a degree of respect due to these com- 
mittees, that I think in matters of doubt ought to | 


uestion is, where will you find the best men? 
“hese offices are important, exceedingly so, not 
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only.to the regulars but also to the volunteers, as 
my friend from Iowa has said. The simple ques- 
tion arises whether you shall be confined within 
a very small limit, in order to make a selection of 
men of ability, or whether you shall have a larger 
field in which to look for the men you want. That 
is the 9s" parte and the idea that we are to 
sacrifice that great object or to endanger it for the 
sake of certain individuals who claim to be ad- 
vanced, is ® me, in the present state of things, 9 
very singular idea. Why should we demoralize 
this corps any more by going out of it for the se. 
lection of new officers, than we have demoralized 
the Army by going to the bottom of it to select q 
major general, or by going out of the Army en- 
tirely to select major generals and brigadier gen- 
erals? If we have not done that, we have, at any 
rate, taken colonels, lieutenant colonels, majors, 
and other officers for the regular Army from ciyi 
life over those who had been in the service for q 
great number of years. It was on the principle 
of getting better men 

The VICE PRESIDENT. The Senator will 
pardon the Chair. It becomes the Uuty of the 
Chair to call up the special order, which is the 
unfinished business of yesterday. 

Mr. FESSENDEN. I think that ought éo 
come up. 

Mr. WILSON, of Massachusetts. I move to 
postpone the special order. 

The VICE PRESIDENT. The Senator from 
Michigan [Mr. Howarp] is entitled to the floor 
on the special order. Does he yield it to allow 
the motion of the Senator from Massachusetts to 
be interposed ? 

Mr. WILSON, of Massachusetts. I want to 
have this bill finished as soon as possible. 

Mr. FESSENDEN. The other question ought 
to be settled. 7 

The VICE PRESIDENT. The Senator from 
Michigan is entitled to the floor, and in the opinion 
of the Chair np interposing motion can be made 
without his consent, he yielding the floor for that 

urpose. 

r. HOWARD. I think we had better pro- 
ceed to the order of the day, unless the gentleman 
from Massachusetts is of opinion that his bill is 
of so much importance that it ought in reality to 
take precedence. 

Mr. WILSON, of Massachusetts. The Sen- 
ator from Michigan has the floor, and I certainly 
do not wish to do anything to take it from him. 
I am free to say, however, that if the Senator had 
not the floor, I should press the consideration not 
only of this bill, but of others, and make every 
motion that I could to prevent our consuming 
another day by having a repetition of the speeches 
we have had on the question relative to the claim- 
ant of a seat from Oregon. But as the Senator 
from Michigan has the floor on that question, and 
speaks but little, [ shall yield to his wishes. If 
he had not the floor, or did not insist upon his 
right to it, I should like to put off that question 
until four o’clock, and we might do some business 
in the mean time. 


SENATOR FROM OREGON. 


The VICE PRESIDENT. The resolution of 
the Committee on the Judiciary, declaring that 
Mr. Stark is entitled to take the constitutional oath 
as Senator from Oregon, is before the Senate, and 
the question is on the amendment of the Senator 
from Massachusetts, [Mr. Sumner.] On that 

uestion the Senator from Michigan is entitled to 
the floor. 

Mr. HOWARD. Mr. President, not having 
intended originally to say anything upon the sub- 
ject now before the Senate, and knowing the great 
pressure of other business which is before us, I 
feel it a duty to consume the time of the Senate 
very sparingly in what I have to say upon this 

uestion. ‘The subject itself, however, is of a 
character requiring our careful attention and our 
cool deliberation. It is one which also requires 
on our part, according to my judgment, an ex- 
hibition of patriotic and unflinching firmness—a 
firmness which adheres to the Constitution, and 
which is ready at all times to do anything and 
everything to uphold the Constitution and the 
supremacy of the laws. : 

he subject as it presents itself to us now, sir, 
is fairly resolvable into two questions. The first 
is whether the Senate has power, for any cause 
whatever, to preclude and prohibit an applicant 
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- 1 
from taking his seat in this body, his credentials || 
being in due form, and he being a citizen thirty ] 
years old, and nine ,years an inhabitant of the || 
State from which he comes. The second is, 
whether, if the Senate has this power, the facts 
before us are sufficient to justify us in exercising | 
it in the case of Mr. Stark. Have the Senate the 
power prelimivary to inquire into the fitness of | 
ihe applicant who presents himself and declares | 
his readiness to take the oath of officee Have we, 
for any cause, aside from those expressly men- | 
tioned in the Constitution which are called quali- 
fications, but which are really restrictions, the 
power to say to a person who thus presents him- 
self here, ** you shall not take the oath of office; 
you shall not occupy a seat among us; you shall | 
hot participate in the votes and other proceedings | 
of this body?’ It seems to me, sir, that to hold | 
the negative of this proposition is most extraor- | 
dinary. I cannot reconcile myself to it. I cannot | 
say that because A B presents himself at the door 
of this Senate with credentials in his hand, which 
are simply in due form, he has the right in and | 
of himself, thus armed with his formal credentials, | 
to insist upon taking his seat here and voting with 
us and participating in our deliberations. 

Are we thus powerless? Are we thus stripped 
of all authority to exclude from our deliberations | 
a person who comes here for no other purpose 
than to assist in destroying the Government it- | 
self which we are sworn to support? Are we ne- 
cessarily, by the Constitution and by our duties, 
to say to such an applicant, ‘*it is your right so | 
to do, and we are concluded absolutely by the ex- || 
hibition of your credentials with the ns your 
State affixed tothem?’’ If we are thusconcluded, 
certain consequences of a very grave nature must 
necessarily follow. If I understand correctly the 
argument of my friend from Wisconsin, |Mr. 
Howr,] of my friend from New York, [Mr. Har- 
ris,}] and of several other gentlemen who have | 
spoken on this point, we are, according to them, | 
absolutely concluded from iohinllnane exception 
to such an applicant, unless it be on the score of 
his so-called qualifications. If we are, I insist | 
that a State government now within the limits of | 
what isealled the southern confederacy may send 
here a traitor, may send even Jefferson Davis to 
this Chamber with the broad seal of the State of 
Mississippi upon his credentials, and we are pre- | 
cluded from taking any step in reference to that | 
man until he has taken his seat in the Senate and 
has sworn to support the Constitution of the Uni- | 
téd States. 
Mr. President, the Senate is an organized body. | 


It is in its character unceasing, and in the con- 
templation of its framers, was to endure as an 
organized kody forever. It never ceases its organ- | 
ization or its functions; it, therefore, in contem- | 
plation of the Constitution, at all times, without 
intermission, has whatever powers properly be- 
long to a legislative body, and may exercise them 
as occasion shall require. The question now is, 
whether we have not the right to exclude from 
our body a person who is a notorious traitor, and 
as to whom we have the best ground to believe 
that if he offers himself for admission into this | 
body, it is merely for the purpose of acting as a | 
spy; merely for the purpose of aiding and assist- | 
ing, so far as is in his power, in destroying and | 
overthrowing, not only the body itself, but the | 
entire fabric of the Government of the United | 
States. May we not keep such a man as this out | 
of the Senate? Ifhe came without credentials, and | 
presented himself at our door, and asked to be ad- 
mitted as a spectator of our deliberations, and an- | 
nounced at the same time that he came here for | 
the purpose of acting the part of a spy of the in- | 
surrection, and consequently for the purpose of | 
overthrowing thisGovernmentand destroying this | 
legislative body, is there a gentleman here who 
would hesitate for one moment to say we have,the | 
power to exclude the wretch ? We have the power 
to drive him from our midst; we have the power 
to shut our door in his face; and how do we de- 
rive the power in the case which I put? Is there 
anything in the Constitution of the United States 
which authorizes the Senate thus to close the door 
upon an intruder if he were but a mere private in- | 
truder? Nothing, sir; not one single word. The | 
Constitution is totally silent upon®hat subject. 
_lask gentlemen also, how does the Senate de- | 
rive the power to punish a person not a member | 
of this body as for a contempt? That we possess | 











this power will be conceded by every one. Why | 
do we possess it? How do we possess it? Not | 
by the express terms of the Constitution; but | 


we possess it as one of those necessarily implied 
powers which are indispensable to the preserva- 
tion of the body in which we are serving as mem- 
bers. It is the power of self-preservation, not ne- 
cessary to be granted by the Constitution—a power 
incident alike to courts of justice and to legislative 
bodies, without which it is impossible for the body 
to preserve itself. This principle has been too 
often recognized to be enlarged upon now. 

I have said, sir, that neither House of Congress 
has any express power in the Constitution to pun- 
ish any person not a member of either body; and 
still both Houses possess the power. The Con- 
stitution declares that 

‘* Each House may determine the rules of its own pro- 


ceedings, punish its members for disorderly behavior, and, 
with the concurrence of two thirds, expel a member.”’ 


That power of punishing expressly granted is 
simply applicable by its terms to the members of 
each body, but is not applicable to strangers to 
those Vodies. There has ne upon the standing 
rules of the Senate an order wahich has existed 
since 1798, declaring that 

** No motion shall be deemed in order to admit any per- 
son Or persons whatever within the doors of the Senate 
Chamber to present any petition, memorial, or address, or 
to hear any such read.”’ 

The Senate at its origin declared to the country 
and t5 the world that no person, not, of course, a 
member of the body. should be allowed within the 
Hall of the House for the purpose of presenting 
any petition to either House. They are excluded; 
they ever have been excluded, and very properly; 
and why are they excluded? What is the object 
and purpose of this rule? To preserve order in 
the body, to protect its proceedings, and to enable 
it to do the duty which each member has sworn 
to do; and that is, to support the Constitution of 
the United States by assisting in carrying on the 
Government. 

We have standing rules also at the present time, 
excluding the public from this floor; and I sup- 
pose as a matter of course, if a stranger ual 
find his way upon this floor, contrary to the rules 
of the Senate, it would be competent for the Sen- 
ate to proceed to punish him as for acontempt of 
its authority. How do we derive the power? As 
I said before, from the necessity of protecting our 
proceedings, from the necessity of being free in 
our deliberations, the necessity of being uninter- 
rupted, of being secure from violence; for, if we 
have no power thus to defend ourselves, we might 
at any time be interrupted in our proceedings, and 
all the proceedings of the Senate might suddenly 
and efectually be brought toanend. Unless we 
have the power, then at any time a squad of reb- 
els may organize themselves im the streets of this 
city, march up into the Capitol, force their way 
into the Senate Chamber, seize the Vice Presi- 
dent, drag him from his chair, and expel all the 
members of the Senate from their seats; thus dis- 
organizing and dispersing the body. Are we so 
helpless that we cannot guard against such an in- 
cident?) Are we so entirely powerless and de- 
fenseless as the Senator from Wisconsin seems to 
intimate that we are? He told us the other day, 
in very emphatic terms, that the Senate had no 
right of self-defense, that they had no power to 
defend themselves, and seemed to speak in terms 
of ridicule of the proposition that it was a neces- 
sary incidental power to the very existence of the 
Senate. 

The question of the authority of the House of 
Representatives to punish for a ¢ontempt of its 
authority has long since been settled; and 1 beg 
to call the attention of the Senate to a single pas- 
sage from a judgment of the Supreme Court, to 
be found in 6 Wheaton’s Reports, and which case 
arose in the following manner: a person nota mem- 
ber of the House of Representatives had committed 
acontempt of the authority of the House. He was 
seized, by a warrant from the Speaker, and placed 
in the custody of the marshal, and was restrained 
of his liberty for a considerable time; but finally, 
after having been reprimanded by the Speaker of 
the House, wasliberated. After that, he brought 
his suitin trespass against the marshal, for the pur- 
pose of procuring damages for false imprisonment; 


and there the question arose distinctly as to the | 


power of the House of Representatives to punish 
strangers for contempt of its authority; and the 


d | 
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Supreme Court, to which the case was removed, 
used the folowing emphatic and expressive lan- 
guage. They say, and say unanimously: 


“That ‘the safety of the people is the supreme law,’ 
| not only comports with, but is indispensable to, the exer- 
, cise of those powers in their public functionaries without 
| Which that safety cannot be guarded. On this principle it 

is that courts of justice are universally acknowledged to be 
vested, by their very creation, with power to impose silence, 
respect, and decorum in their presence, and submission to 
| their lawful mandates, and, as a corollary to this proposi- 
| tion, to preserve themselves and their officers from the ap- 
proach and insults of pollution. 
“It is true that the courts of justice of the United States 
| are vested, by express statute provision, with power to fine 
and imprison for contempts; but it does not follow from 
this circumstance that they would not have exercised that 
| power without the aid of the statute or not, in eases, if such 
should occur, to which such statute provision may not ex- 
tend; on the contrary, it is a legislative assertion of this 
right as incidental to a grant of judicial power, and can 
only be considered either as an instance of abundant cau- 
tion, or a legislative declaration that the power of punish- 
ing for contempt shall not extend beyond its known and 
acknowledged limits of fine and imprisonment.’’°— Whea- 
| ton’s Reports, vol. 6, pp. 227, 228. 


Now, sir, I have asked Senators to show me 
any distinction, in point of principle, between the 
| case of the stranger, whocomes here and attempts 
to intrude himself upon this body, announcing his 
purpose to be that of a spy to aid the rebellion, 
or any other wicked and mischievous cause, de- 
structive of the Government itself, and the case of 
‘| aman, or a set of men, who shall thrust them- 
| selves in here, and by their noise and confusion 
_ and uproar render it impossible for the Senate to 
| proceed with their deliberations. Is not the for- 
| mer case which 1 put one of greater atrocity, far, 
than the latter? Is it not more important to this 
body, more important to the Government of the 
United States, that the secret spy, who comes in 
here with a dagger concealed under his vesture, 
for the purpose of giving the genius of free gov- 
|} ernmenta stab,a more dangerous intruder, far, 

than the rowdy who comes Sent filled with liquor 
and interrupts our proceeding by means of noise 
and other disturbances? If we might expel the 
private intruder who came upon such a wicked 
mission, I ask you, sir, lask every Senator here, 
upon what principle is it that he will venture to 
say that the formality of mere credentials in the 
vocket of the intruder is a perfect justification for 
os to come into this Senate, take his seat here, 
vote with us, act with us, with the same purpose 
in his heart? It is that question which I desire 
| may be answered, if there be any gentleman here 
| who is prepared to answer it. 0, sir; you and 
I, and the rest of us, on taking our seats in this 
| body, took upon ourselves, each of us,a solemn 
oath that we would support the Constitution of 
the United States. 

That, sir, is what we have sworn to; and when 
we took that oath we intended by it this: that we 
would, to the best of our judgment and ability, 
not only uphold the Constitution an¢ all the fanc- 
| tionaries acting under the Constitution in the just 
|| and legal discharge of their duties and their trusts 
at the present time, and for the present time, but 
that we would endeavor, so faras depends upon us, 
to continue them in the use of those functions forall 
time to come. In other words, we swore to sup- 
port, that is, to uphold, to continue in operation 
and efficiency for all time to come the Constitu- 
tion of the United States, and to obey all and each 
of its requirements; and I beg to say to the gen- 
tleman from New York that when I speak of loy- 
alty to the United States of America I have no 
mental reservation. I take the word ‘* support’’ 
the Constitution of the United States as answering 
the question which he has so pointedly put. To 
support the Constitution is a very simple thing. 
The meaning of the word is plain. The Senator 
from New York cannot misunderstand it. No 
| other Senator, no citizen of the United States, can 
misunderstand it. When called upon to support 
the Constitution of the United States, and swear- 
|| ing to support that Constitution, | mean to con- 
tinue all the functions of the Government that are 
|| created by the Constitution of the United States 
for all time to come; I mean that it is our duty to 
use all our powers to establish and maintain the 
administration of justice by the courts of the Uni- 
ted States in every place where the jurisdiction of 
the United States extends under the Constitution; 
to collect the revenue of the United States within 
the limits and jurisdiction of the United States; 
| and to do all and every act in all and every place 
|| within the proper limits of that jurisdiction which 
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we may lawfully and constitutionally do under the-| 
Constitution of the United States. It is this dis- | 
position of mine which I call loyalty. J think 
there is no uncertainty in the meaning of the word. 
It needs no logic chopping; it needs no piling up 
of dictionaries; much less does it mean such a vo 
ume as the Senator from New York spoke of in 
regard to common sense, fully to make its mean- 
ing known to the world. : 

‘This is what I understand to be the right and 
the power of the Senate. We are not to be in- 
truded upon by a person, whether with or without 
credentials, who is not thus loyal to the United 
States. If we suffer it, we admit a spy into our 
camp. 

The next question which addresses itself to us 


is my second question; and that is, whether the | 
facts which have been laid before the Senate are | 


sufficient in and of themselves to justify us in ex- 
ercising this which I regard as an undoubted and 


unquestionable power and faculty of the Senate | 


as a legislative body? What are the facts of this 
case? Before referring to the affidavits which I 
shall read, [ must refer to some other facts of great 
notoriety, facts of which I cannot presume the 
present applicant to have been ignorant at the time 


that he made these declarations. That gentleman | 
at the time he made the deelarations upon which I | 
shall comment directly, I must assume knew sub- | 
stantially what had taken place at Washington; | 


he knew what had taken place in South Carolina; 
he knew that civil war, a general insurrection, 


throughout the slave States was imminent. He | 
was acquainted with all the causes or the pretended | 


causes of that insurrection. Why, sir, that mem- 


bers of a certain party calling themselves Demo- | 


crats had made up their minds that there was to 
be what is called a dissolution of the Union ata 
very early period, is past alldoubt. Evenasearly 


as the beginning of December, 1860, a one | 


month after the election of President Lincoln, we 
hear a member of the House of Representatives 


from the State of Wisconsin, himself a Democrat, | 
as | have been told, using the following language | 


to his friend and correspondent at Milwaukee, that 
friend being a Government contractor employed 
upon some public works of the United States there. 


The person to whom the letter was written was | 
under a contract to deliver timber to the Govern- | 


ment at Milwaukee. ‘The writer says: 
Wasnineton, December 7, 1860. 


Sir: I have just seen Captain Smith. You will lose | 


nothing by a failure to make the first delivery of timber. 
Captain 8. authorizes me to say this to you. My own ad- 
vice is, not to invest a cent in the matter, for the chances 
are ten to one that no further prosecution of the work will 
be had. 

The contract for stone will not be let. 

The end is near, Prepare for it. This privately. 

Yours truly, C. H. LARRABEE. 
JonaTHAN ‘Taytor, Esq., Milwaukee. 


December 6, 1861. 
1 hereby certify that the foregoing is a true copy of the 
Original on file in this office. 
BENJAMIN U. KEYER, 
Chief Clerk Light-House Board. 


That alarm was sounded as early as December, | 


1860. ‘ The end is near. 
privately.’’ 


Prepare for it. This 


Representatives can possess who allows himself 
to communicate such alarming intelligence as is 
contained in that letter toa friend, and to do it 
privately; but let chat pass. 


The next fact of a public nature to which I call | 


the attention of the Senate is the letter of the then 
President of the United States of the 30th of De- 


cember, 1860, written to certain South Carolina | 


commissioners, which was published in all the 


journals of the country in a very short time after 


its date. He says: 


“Tt was my earnest desire that such a disposition might | 


be made of the whole subject by Congress, who alone pos- 


sess the power, as to prevent the inauguration of a civil war | 


between the parties in regard to the possession of the Fed- 
eral forts in the harbor of Charleston.” 

Again, the President says: 

“It is not believed that any attempt will be made to ex- 
pel the United States from this property by force ; but if in 
this | should prove to be mistaken, the officer in command 
of the fort has received orders to act strictly on the defens- 
ive.” 


: S . 
Again, in the same document, he says: 


“It is well known that it was my determination, and this | 


{ freely expressed, not to reinforce the forts in the harbors, 
and thus produce a collision, until they had been actually 
attacked, or until I had certain evidence that they were 
about to be attacked.” 


{ should like to know what sense of | 
obligation and honor a member of the House of | 


At the close of the same letter, he says further: 


** At this point of writing I have received information by | 


telegraph from Captain Humphreys, in command of the 
arsenal at Charleston, that it has to-day (Sunday the 30th) 
been taken by force of arms. It is estimated that the mu- 


nitions of war belonging to this arsenal are worth $500,000. | 


Comment is needless. After this information I have only 
to add that, while it is my duty to defend Fort Sumter asa 
portion of the public property of the United States against 
hostile attacks, from whatever quarter they may come, by 
such means as [ possess for this purpose, I do not perceive 
how such a defense can be construed into a menace against 
the city of Charleston.” 


the Ist of January, 1861, the South Carolina com- 
missioners, in answer to that letter of the Presi- 
dent, used the following language in their note: 


his guns, burned his gun-carriages, made preparations for 
the destruction of his post, and withdrew, under cover of 


7. * 


** By your course you have probably rendered civil 
war inevitable. Be itso. If you choose to force this issue 
|} upon us, South Carolina will accept it, and, relying upon 
Him who is the God of justice as well as the God of hosts, 
will endeavor to pemgprin the great duty which lies before 
her hopefully, bravely, and thoroughly.”’ 





I read these extracts, Mr. President, for the 
purpose of throwing a little light upon the state 
of public affairs throughout the country at the 
time these declarations of Mr. Stark are all 
have been made, and in reference to which he cer- 
tainly made them. This becomes necessary in 
order to show the animus by which he was actu- 
ated at the time he made these declarations. The 
last paper I read is dated the Ist of January, 1861. 
Now, I take it, it will not be denied that by the 
ordinary course of the mail there was an abund- 
ance of time for those letters to have reached the 
Pacific coast long before the month of February 
of the same year had expired. 

Now, sir, | come to the evidence which is be- 
fore the Senate. 





delivered the credentials to Mr. Stark, for they 
bear that date. How long he remained at Port- 


a great number of persons came forward as wit- 
nesses for the purpose of showing the disloyalty 
of Mr. Stark. On the 21st of November, Mr. Sim- 
eon Francis addressed a letter to the present Sec- 
retary of State, Mr. Seward, in which, inclosing 
these papers, Mr. Francis says: 





the case of Benjamin Stark, fee! themselves under some 


respectable citizens of Portland ; and in my own case, as 
thus speaking in behalf of these gentlemen, I refer you to 
President Lincoln.” 


is signed by thirteen gentlemen, one of them, a 


|| ration: 


“Mr. Stark, who isa resident here, and personally known 
to us all, has been for the past twelve months an ardent ad- 
vocate of the cause of the rebellious States. He has openly 
avowed his sympathies with the South, declaring the Gov- 
ernment disrupted, and openly expressing his admiration 
for the constitution of the confederated States, and advo- 
cating the absorption of the loyal States of the Union in 
the southern confederacy under that constitution as the 
only means of restoring peace; thus advocating the sur- 
render of our Government to the so-called confederated 
States. 

«Mr. Stark has thus expressed himself publicly, and has 
in consequence been recognized as the most prominent and 
bold of the advocates of secession in this State. He has 
|} been selected by Governor Whittaker doubtless in conse- 
|} quence of his secession proclivities; thus outraging the 
|| sentiment of the people of Oregon.” 


And I believe they speak God’s truth when they 
so speak, that the sentiments of the people of Or- 
|| egon are grossly outraged by the sending of such 
|| a person to this Senate as is Mr. Stark if these 





4| affidavits and other papers are to be relied upon as 


containing the tré@th; for I believe that people, 
like all northern people unpolluted by secession 
|| doctrine, are loyal and true to the Government 
|| under which they live and to which they owe so 
| much. 


* He has been selected by Governor Whittaker doubtless 


t 
1 

\| ing the sentiment of the people o 

i| of whom are loyal to the Union. 


| land or in that vicinity does not appear; but it | 
does appear that during the month of November | 


‘The signers of the letter transmitted to you to-day, in | 


embarrassment, but one of them being personally acquaint- | 
ed with you. | beg to say they comprise some of the most | 


The first paper which is laid before the Senate | 


Mr. Rector, being superintendent of Indian affairs | 
for Oregon, and another, Mr. Comlon, being In- | 
dian agent, the others having no official chagacter; | 
but these persons all unite in the following decla- | 


| in consequenee of his secession pee thus outrag- | 
Oregon, a large majority 


That letter of the President, as I remarked, is 
dated the 30th of December, 1860, and was pub- | 
lished in the journals all over the country. On | 


** He (Major Anderson) abandoned his position, spiked 


the night, to a safer position. This was war.’’ . o4 


eged to | 


On the 29th of October, 1861, | 
Governor John Whittaker, of Oregon, signed and | 
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“Accompanying this communication will be found affida- 
vits from reliable citizens in confirmation of the statements 
herein made concerning Mr. Stark.’ 


These thirteen gentlemen,who are thus vouched 
for by Mr. Francis as being among the most re- 
spectable citizens of Portland, say that the per- 
sons who have furnished affidavits, and which ] 
am about to read, are also respectable, reliable 
citizens of that place; but the thirteen proceed and 
say further> 

*« The acts and expressions of Mr. Stark fully warrant the 


| belief thatdse would render the cause of the South all the 


assistance in his power consistent with his persona} safety, 

“We believe that Mr. Stark, as United States Senator 
may prove to be a dangerous person, and therefore respect” 
fully arge that his actions may be closely scrutinized, ang 
that you will take such measures as the public interests 


| may require to dispossess him of all power for harm, 


“We are obediently yours.”’ 

Signed by the thirteen. Next follows a state- 
ment on oath, the oath being administered } 
Samuel E. Burr, a justice of the peace, by Mr. 
Wesley C. Hall,in which he says: 

“That in the month of February, 186), he heard saig 


| Benjamin Stark make use of the following language in sub- 


stance at the post office in the city of Portland: ‘If there 
is to be any war between the North and the South at! my 
property is for sale at fifty cents on the dollar; and I wii} 
go and help the South fight. ‘The palmetto flag is my flag. 
The southern confederacy is the only legal government in 
existence ; thatthe United States Governmentis broken up; 
that Jeff Davis is fighting in a good cause, and it will be 
impossible to defeat him.’ ”? 

One word, sir, upon this particular passage 
which has received the criticism of the learned Sen- 
ator from New York. He insists that, inasmuch 
as this witness Hull swears that this statement 
was made in his hearing at some time in the month 
of February, 1861, and inasmuch as, in the opin- 
ion of that Senator, the news of these events could 
not have reached Oregon at that time, therefore 
Hull has sworn false'y, and is not to be believed 
on his oath. Let us lock into thata moment. Mr. 
Hull made this oath on ihe 18th of November last. 
He swears thatyin the mouth of February, 1861, 
he heard this conversation. In this conversation, 
Mr. Stark is reported as saying that the a 
flag was his flag. Is there a doubt about his 
knowing what was meant by the palmetto flag in 
the month of February, 1861? South Carolina 
had been out of the Union at that time for nearly 
or quite two months, and had a flag of her own, 
a rebel flag, which was known as the palmetto 
flag; just as well known on the shores of the Pa- 
cific as being the rebel flag of South Carolina, as 
that the stars and stripes were the standard of the 
Union and the nation. So there can be no doubt 
about that. There was an abundance of time for 
the news of the raising of the palmetto flag, at 
least, to have gone from New York, or from South 
Carolina, or from Mobile, or from tWe Atlantic 
coast somewhere to the Pacific coast; and Mr. 
Stark may have understood the fact. I have made 
inquiry respecting the time occupied by the pas- 
sage of the mail from the Atlantic ports to the Pa- 
cific ports during that period; and, according to 
the best information which I could obtain, in which 
I place great credit, the average time of that pas- 
sage was from twenty-eight to thirty days;a month 
being a large and liberal allowance under ordinary 
circumstances for the passage of information by 
mail from the Atlantic to the Pacific coast. 

But the Senator seems to find another difficulty 
in this affidavit of Mr. Hull, where Mr. Hull 
speaks of the southern confederacy. It is true 
that that southern mee ene was not, properly 
speaking, formed until the 4th day of February. 
On that day the rebel congress assembled at Mont- 
gomery.in the State of Alabama, and on the 18th 
day of that same month Jefferson Davis delivered 
his inaugural address to the rebel congress. Now, 
sir, is it so improbable, as the Senator from New 
York would have us believe, that this information 
of the constitution of a southern confederacy had 
reached the Pacific coast at that time during the 
month of February? I think it is not improbable. 
Ihave made further inquiry,and I haveascertained 
that at that time there was a pony express from 
St. Joseph, in the State of Missouri, to Placerville, 
and that there were telegraphic wires on from that 
vicinity to San Francisco, and that the whole time 
at that period consumed in passing from St. Jo- 
seph to Placeryille was, upon the average, eight 
or ten days only; so that it is quite possible, in 
my judgment, and according to the best informa- 
tion which I can obtain, that the news of the con- 
stitution of the southern confederacy, so called, 
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the Constitution, and that he therefore be permitted to take 
the oath and his seat as a member of the Senate from the 
State of Oregon. 

Il ask for the yeas and nays upon that amend- 
ment. 

The yeas and nays were ordered. 

Mr. BROWNING. Mr. President, I shall oc- 
cupy the attention of the Senate but a very few 
minutes. I have no purpose of making a speech 
atall. But I wasabsent last week when the main 
discussion on this subject occurred, and had not 
the benefit of hearing it. There is one question 
about it i have not heard suggested, that gives me 
some trouble, and which I should like to have 
solved if I could before I vote. I will state very 
briefly my own view of the subject, occupying 


but a very few minutes indeed, not intending to | 


1 
| 


| 


go at all into the question of the loyalty or the dis- | 


loyalty of the gentleman who presents himself 
here, claiming a seat as a Senator from the State 
of Oregon. Upon the question that is now pend- 
ing before the Senate, I do not think it appropriate 
to go into a consideration of the evidences of loy- 
ality or disloyalty. The question that presents 
itself to my mind is this: whether, in voting for 
the resolution of amendment offered by the Sen- 
ator from Massachusetts, that resolution can be 
adopted by a majority vote, or whether it will 
require the sanction of a two-thirds vote to adopt 
it, or not. The Constitution provides that 

“« The Senate of the United States shall be composed of 
two Senators from each State, chosen by the Legislature 
thereot, tor #ix years. 

** No person shall be a Senator who shall not have attained 
the age of thirty years, and been nine years a citizen of the 
United States, and who shall not, when elected, be an in- 
habitant of that State for which he shall be chosen. 

“Each House shall be the judge of the elections, returns, 
and qualifications of its own members.”’ 


Now, these provisions are all to be taken and 
considered together. What is necessary to con- 
stitute a person a member of the Senate of the 
United States? It is necessary that he shall be 
elected by the Legislature, or appointed, when a 


| 
| 


vacancy occurs during the recess of the Legis- | 
lature, by the Governor of the State; and it is | 
necessary that he shall possess the qualifications | 


indicated by the constitutional provision. 
does not possess them, his election or appoint- 
ment will be void—will bea nullity. But if he 
does possess them, and if he iselected or appointed, 
and accepts, then | apprehend he is amember of 
the Senate of the United States, even in advance 


of having taken the oath required by the Consti- | 


If he 


tution to support the Constitution of the United | 
States. I suppose he is, when elected, possessing 
the constitutional qualifications, a member of the | 


Senate, even in advance of having taken the oath 
to support the Constitution of the United States, 
provided he accepts of his election or appoint- 
ment, as in this case the Senator seems to have 
done. He has indicated his purpose of accept- 
ance by appearing and presenting his credentials, 
and offering to enter upon the discharge of his 
functions as a Senator. 

There is another provision of the Constitution, 
the fifth section of the first article, that 

Each House shall be the judge of the elections, returns, 
and qualifications of its own members.”’ 

Taken in confection with the other two, the 
first one I read providing for his election, the 
second one I read designating the qualifications, 
and this third one declaring that the Senate shall 
be the judge of that election and of those qualifi- 
cations, and if he has been elected and possesses 
these qualifications and accepts, he is a member 
of the Senate even in advance of taking the oath; 
and then the guestion arises whether we can in- 
terpose and eves his exercising the functions 
ofa Senator by less than a two-thirds vote. He 
is a member of the Senate. I do not know that 
it matters, when this question comes before us, 
whether itis before er taken his oath or after- 
wards; but whether it comes at one time oe the 
other, it is, in my judgment, a proceeding for the 
expulsion of a Senator, requiring a two-thirds 
vote 

Mr. SHERMAN. With the consent of my 
friend from Illinois, I can give him one or two 
examples that I have found since I spoke yester- 
day. Baron Rothschild occupied a seat in Par- 


linament eleven years without being sworn. He | 


could not vote; but still he was recognized as a 


member of Parliament, and was protected, and i} deny him admission upon the floor, The prac- 
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| pared at this moment to do. 


| It makes hima Senator. Then what does the Sen- 


| probable; the probabilities are, no doubt, that it | 
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so with a Jew by the name of Solomon, who kept | 
a seat for two years, and was recognized as a 
member of Parliament; but as he could not take 
the oath required by law he was not allowed to 
vote. Another thing: the House of Representa- || 
tives at this very session expelled two members | 
from the House of Representatives who had never || 
been here and had never taken the oath, and had | 
never occupied seats as members of the House. 
I think it has been settled, therefore, by every 
kind of authority, by the example of Parliament 
in the House of Commons, and by the example 
of the House of Representatives, that a man is a 
member even before he has taken the oath of | 
office. 

Mr. BROWNING. The other provision of 
the Constitution upon which I intended submit- | 
ting a remark is this clause that 

‘Each House may determine the rules of its proceed- | 
ings, punish its members for disorderly behavior, and, with || 
the concurrence of two thirds, expel a member.”’ | 


Is Mr. Stark a member of the Senate? In my | 
judgment, he is a member of the Senate even in 
advance of taking the oath, and he may be ex- 
pelled. I apprehend he could be expelled before 
he was admitted upon the floor; but to do it it | 
requires a two-thirds vote of this Senate. I do 
not know what the sense of the Senate is, and I 
do not know how it is to be determined; whether | 
the amended resolution offered by the Senator || 





from Massachusetts is to become the authoritative || 
act of this body, by the sanction of a majority | 
vote only, or whether it is to require two thirds | 
for it. I have already said that, in my opinion, 
we might proceed to the consideration of the ques- | 
tion, and to the expulsion of the Senator, if the 
causes for his expulsion be sufficient, even in ad- 
vance of his being admitted upon the floor. But, | 
in my opinion, it would be tlfe more regular way, | 
and the juster way, to admit him upon the floor, | 
that he might have an opportunity for defense. 

I express no opinion as to how my own vote || 
would be on the evidence before us. 1 know there | 
is no man in this Chamber who is more determin- 
ately opposed to any taint of treason upon this 
floor than Lam. I express no opinion upon the 
evidence. If the evidence should satisfy me of 
the disloyalty of the Senator from Oregon, | would 
not hesitate one instant to record my vote for his 
expulsiop. But, sir, I want to proceed properly | 
and regularly, and in accordance with the provis- 
ions of the Constitution in doing it. I wish to 
afford him, as, in my opinion, he is a member of | 
the Senate, the privilege that ought to be afforded | 
to every accused man—the privilege of self-de- | 
fense. Let us hear what he has to say. Let us 
have the evidence on both sides, and when we 
have had it on both sides, we shall certainly be 
better prepared to form opinions by which we can 
stand hereafter, as well as now, than we are pre- 





One thing more, sir, and I shall not longer de- 
tain the Senate. The precedent, in my opinion, 
is fraught with immense danger, of the Senate un- | 
dertaking by a bare majority vote to disfranchise 
sovereign States. They send here, as the repre- | 
sentative of the sovereign State, their Senator, | 
possessing the qualifications prescribed by the | 
Constitution, and elected in conformity with all 
constitutional and legal provisions. He accepts it. 


ate undertake to do? Why, sir, look at what may 
happen in times of high party excitement. The 
case which I am about to suppose is perhaps im- | 


never would occur, yet it might occur, and I am 
not disposed to make a precedent that would make 
such an occurrence even possible. Hereafter in | 
times of high party excitement, when the Senate 
is pretty nearly equally divided, when there are 
vacancies of one party and a majority of another 
party upon the floor, when they are desiring to 
perpetuate their power and to keep from their 
midst all who differ with them in political senti- 
ment, Senators of opposite politics are sent here, 
and what do they do? By a majority vote they | 
paren them from taking their seats in the Cham- | 
ver, whereas if they were admitted upon the floor | 
they could not expel them, because, while they || 


| were a majority, they were not two thirds. They | 


could furnish no two-thirds vote to the expulsion | 
of a Senator, but by a majority vote they could 


had all the rights of a member of Parliament; and |/ tice is one that is capable of immense abuse, im- || 
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mense wrong; and one which it is within the range 
of possible things might at some time or other be 
used for the worst purposes of tyranny. I am not 
willing to aid in establishing such a precedent, 

I think, sir, we ought to admit the member 
upon the floor. If this isa proceeding for his ex- 
pulsion, as I think it is, before the question of his 
expulsion is acted upon we ought to admit him 
and hear what his defense against the charge is, | 
believe that is all that I desire to say. If the ques- 
tion is now put, as [ have already said, without 
intending to indicate how I shall vote on the ques- 
tion when it comes here, of expulsion, after I haye 
heard the evidence and the defense, I shall at pres- 
ent vote against the resolution offered by the Sen- 
ator from Massachusetts. 

Mr. HOWE. I submit, as a modification of 
the amendment to the amendment, to which I ask 
the assent of the Senator from Kentucky, that 


| these words may be added to the amendment he 


has submitted: 


Until such time as satisfactory evidence can be procured 
of the truth or falsehood of such charges. 

The VICE PRESIDENT. Does the Senator 
from Kentucky adopt that as part of his amend- 
ment? 

Mr. DAVIS. I do, sir. 

The VICE PRESIDENT. The amendment 


| of the Senator from Kentucky as proposed to the 
} amendment of the Senator from Massachusetts, 


will again be read as modified. 

Mr. SUMNER. I hope that all the different 
propositions will be read, beginning with the prop- 
osition of the committee. 

The VICE PRESIDENT. The Secretary will 
first read the amendment of the Senator from Mas- 
sachusetts. 

Mr SUMNER. Ifthe Chair will excuse me, 
it would be better to begin with the original res- 
olution reported by the committee; then my prop- 
osition of amendment; and then the propositions 
of the two Senators afterwards. 

The VICE PRESIDENT. The Secretary will 
so read. 

The Secretary. The resolution reported by 
the committee, is as follows: 

Resolved, That Benjamin Stark, of Oregon, appointed a 


| Senator of that State by the Governor thereof, is entitled 


to take the constitutional oath of office. 


It is proposed by Mr. Sumner to amend that 
resolution by striking out all after the word 
**thereof,’’ in the following words, * is entitled to 
take the constitutional oath of office,’’ and to in- 
sert in lieu thereof: 

And now charged with disloyalty by the affidavits of many 
citizens of Oregon, and also by a letter addressed to the 
Secretary of State, and signed by many citizens of Oregon, 
some of whom hold public trusts under the United States, 
is not entitled to take the constitutional! oath of office with- 
out a previous investigation into the truth of the charge. 


It is proposed by Mr. Davis to amend the 
amendment submitted by Mr. Sumner, by strik- 
ing out all after the words ‘‘ United States,”’ in 
the following words: 

Is not entitled to take the constitutional oath of office with- 
out a previous investigation into the truth of the charge. 

And to insert in lieu thereof the following: 


But the evidence in the case is not sufficient to preclude 
the said Benjamin Stark from taking the oath prescribed by 
the Constitution; and that he, therefore, be permitted to 
take the oath and his seat as a member of the Senate from 
the State of Oregon until such time as satisfactory evidence 
can be procured of the truth or falsehood of such charges. 


Mr. HARRIS. A further amendment, per- 

haps, is not in order now. 
he VICE PRESIDENT. 
stage. 

Mr. HARRIS. I desire to state that it is the 
wish of Mr. Stark that the resolution reported by 
the.committee should be amended so as to refer 
back the papers and evidence to the Judiciary 
Committee, that they may inquire and report upon 
the truth of the case. twok, therefore, at his 


It is not, at this 


| instance, to offer at the proper time this amend- 


ment, to be added to the resolution reported by 
the committee: 

And that the credentials and the papers relating to his 
loyalty be recommitted to the committee, with instructions 
to inquire and report upon the charges made in such papers. 

The proposition is to swear him in, and then 
refer the papers back. Then the resolution re- 
ported by the committee is, that he is entitled to 


| take the constitutional oath of office, and the pa- 


pers in the case shall be referred back to them. 


Mr. COLLAMER. I take it, we shall under- 
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stand that that is essentially the form in which the | 
committee desire to have the case put now, atthe | 
request of Mr. Stark. 1 desire to have it acted | 
upon understandingly on that point. If the res- 

olution of the committee is to be voted against 

when that amendment is to be offered, then gen- | 
tlemen may understand it, if they are unwilling to | 
have it inserted, when they vote on it. 


Mr. TEN EYCK. The proposition which has || 


been stated by the Senator from New York is one | 
that I shail not assent to when my vote comes to 
be given. lam opposed entirely, under any cir- 
cumstances, to have this matter recommitted to 
the Judiciary Committee, or to have them further 
investigate the subject, and I shall vote accord- | 
ingly. I said, the other day, that all the evidence 
which can be expected to be had before this Sen- | 
ate, before the sdiacmenal Congress, is before | 
it now, and the Senate are just as well prepared, | 
and perhaps better prepared, to act upon it now | 
than they will be at any future time; and I desire | 
that the question may be met fairly and squarely | 
now. I have one view in relation to the admission | 
of the member to his seat, and perhaps I'may have | 
another view in relation to his holding that seat 
afterwards; but in the view which I entertain, 
where a sovereign State has a right to send its 
Senator here, if he comes armed and clothed with | 
its credentials, he ought to be permitted, in the first 

instance, to také his seat, and to take the Oath of 

office; else, as I understand it, the State, instead | 
of having the right of sending her Senators here 

upon her own motion and in accordance with her | 
own constitutional right, must have her Senator 

take his seat by and with the advice and consent 

of this Senate solely. That is a position which I | 


be a very strong State rights man. 

Mr. SUMNER. Before the vote is taken, I 
wish to explain the effect of it as 1 understand it. | 
If the amendment of the Senator from Kentucky 
is affirmed by the Senate, the Senate will affirm 
that the evidence before them is not sufficient to 
exclude the claimant from taking his seat. In 
short, the Senate will sit in judgment on that evi- 
dence, and will declare the conclusion thereupon. 
If the proposition which I have submitted be af- 
firmed by the Senate, there will be no conclusion 
by the Senate on this testimony; but the Senate | 
will simply affirm that the testimony is of sucha 
nature as to justify inquiry. I had hoped to have 
a vote directly on that question, an important 
proposition of constitutional law. I was sorry, 
therefore, that the Senator from Kentucky inter- 
posed his amendment, which prevents the Senate 
from coming to a direct vote upon the proposition 
that I submitted. I would add still further that 
the proposition of the Senator from Kentucky 
does not harmonize with the amendment. It does 
not make aconnected or grammatical sentence. If 
the Senator will look at it, and read it over, he 
will see that the two do not go together. 

Mr. HOWE. [do not know but we may be in 
some danger of getting swamped by these amend- 
ments; but it did not occur to me that we were in 
any extreme peril. I do not know that that res- 
olution will be grammatical, or will be capable of 
a grammatical constraction; but if it be amended 
as proposed by the Senator from Kentucky, | will 
submit to the Senator from Massachusetts, who 
started this objection, that we may authorize the 
Judiciary Committee to amend the grammar at 
the same time that they supply the evidence, if 
that is a serious objection. If the resolution be 
amended as moved by the Senator from Kentucky, 
it presents, as it seemed to me, this issue to the 
Senate: is this report, submitted to the Senate b 
the Judiciary Committee, such authority as wi 
warrant the Senate, by the vote of a majority, for 
that is the vote which determines this question, 
to exclude a representative from he State of Or- 
egon? I believe that is the question presented to 


| 
| 
| 
| 
| 
| 
will not consent to, although I do not profess to 





the Senate by the resolution, if it shall be amended | 


as moved by the Senator from Kentucky; for all 
the evidence the Senate has before it is such as is 


reported to it by the Judiciary Committee. 
Senate think t 
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is warranted in refusing admission to this floor to || gation, the truth of the charge appears, It seems 


a representative duly accredited by the State of 


i} 


Oregon, they will say ‘‘nay’’ to the resolution | 


after it has been amended, if it shall be amended. 


If they think that is not sufficient to warrant, | 
under the Constitution, a majority excluding the | 


representative from Oregon, they will vote other- 
wise. 


Mr. ANTHONY. Mr. President, I protest 


entirely against the interpretation which the Sen- | 
ator from Massachusetts puts upon this resolu- | 


tion. I accépt no such meaning, for it has been 
amended so many times that I hardly know how 
it reads, and hardly know how to vote upon it; 
but, while I am in favor of admitting the claimant 


| to take the constitutional oath, I entirely reserve 
my opinion as to the propriety of expelling him || 








subsequently if he shall be proved to be disloyal. 
Mr. HARRIS. I desire to have the amend- 
ment of the Senator from Massachusetts read. 
The VICE PRESIDENT. It will be again 
read. 
Mr. COLLAMER. Permit me to suggest that, 


to me to be substantially the same as the original 
proposition proposed by the committee. 

Mr. HOWE. I want to remind my colleague 
that the resolution does not in terms propose a 
recommitment to the Committee on the Tallsney, 
or to any other committee, but leaves the Senate 
to make such further disposition of the matter or 
to institute such further inquiry as they may see fit. 

Mr. HARRIS. On conferring with Mr. Stark 
since I had the floor before—since | made the sug- 
gestion in relation to the alteration of the amend- 
ment to the resolution—he states that if he shall 


| be admitted, and so become entitled to the floor 


as these various propositions are detached pieces | 
of paper, and I do not know how they are con- | 


nected, the Secretary should read the resolution 
as it would stand if the different amendments pro- 
posed were agreed to. 


The VICE PRESIDENT. The Secretary has 


| just done so, and will do so again. 


Mr. COLLAMER. He reads what is proposed 


to be stricken out and what is proposed to be put 
in; but] wish him to read the paper as it will stand 
if the amendment be adopted. 

Mr. DAVIS. I wish to say a single word in 
explanation to the Senator from Massachusetts. 
I know that my amendment to his amendment will 
not make very elegant language, but the reason 
that [ offered it was this: you cannot graft a fruit 
tree without having the stalk, and you cannot graft 
an amendment upon an amendment without hav- 
ing some of the amendment to graft it upon; and 


I retained as few of the words of the amendment | 
of the Senator from Massachusetts as would fur- | 
nish me a barely sufficient stock to graft my | 


amendment to_his amendment upon. Although 


it may not be as elegantly expressed as the hon- | 


orable gentleman would have expressed it, the 
sense is clear. 

The VICE PRESIDENT. The Secretary will 
again read the resolution and amendments. 

The Secrerary. The resolution, as reported 
by the Committee on the Judiciary, is: 

Resolved, That Benjamin Stark, of Oregon, appointed a 
Senator of that State by the Governor thereof, is entitled to 
take the constitutional oath of office. 

If it be amended as proposed by Mr. Sumner, 
it will read: 

Resolved, That Benjamin Stark, of Oregon, appointed a 
Senator from that State by the Governor thereof, and now 


charged with disloyalty by the affidavits of many citizens of | 


Oregon, and also by a letter addressed to the Secretary of 


State and signed jointly by many citizens of Oregon, many | 


of whom hold public trusts under the United States, is not 
€ntitled to take the constitutional oath of office without a 
previous investigation into the truth of the charge. 


As proposed to be amended by Mr. Davis, it 
will read: 


Resolved, That although Benjamin Stark of Oregon, ap- 
pointed a Senator of that State by the Governor thereof, is 
now charged with disloyalty by the affidavits of many citi- 
zens of Oregon, and also by a letter addressed to the Sec- 
retary Of State, and signed jointly by many citizens of Ore- 
gon, some of whom hold public trusts ander the United 


States, the evidence in the case is not sufficient to preclude | 


the said Benjamin Stark from taking the oath prescribed by 
the Constitution, and that he therefore be permitted to take 
the oath and his seat as a member of the Senate from the 
State of Oregon, until such time as satisfactory evidence 
ean be procured of the truth or falsehood of such charges. 


Mr. DOOLITTLE. The amendment of the 


Senator from Kentucky, as modified on the sug- | 


gestion of the Senator from Wisconsin, is in effect 
precisely what the committee propose that we shall 
resolve: first, that Mr. Stark shall be sworn; sec- 
ond, that the papers on file shall be sent back to the 
committee to inquire into the truth or falsehood 
of the charge. This proposition is substantially 


If the || the same, that the evidence is not sufficient to | 
hat upon that report the majority || preclude his being sworn until, on further investi- | 


| tion of expulsion shall come up. 


| against all amendments, and vote simpl 


of the Senate, he will himself ask for an investi- 
gation. I therefore will not propose any amend- 
ment such as that I suggested. 

Mr. FESSENDEN. Before the vote is taken 
I wish simply to state, that preferring the reso- 


| lution in its original form, and wishing to get at 


a vote on that, I shall vote against both these 
amendments. 

Mr. JOHNSON. I merely wish to state that 
I regard the question of admission to be one ques- 
tion, and the question of expulsion to be another. 


| I shall therefore vote against all amendments and 


vote for the admission of the member and that 
the oath be administered to him, leaving myself 
uncommitted as to what I shall do when the ques- 
After his ad- 
mission, if the member himself does not move a 
reference of this whole matter, for investigation, 
to the Judiciary or some other appropriate com- 
mittee, others will make that motion. I shall vote 
for the 
report of the committee and for the admission of 
the member. 


The VICE PRESIDENT. The Secretary will 


| call the roll. 





| 
| 
| 
j 
| 
j 
| 
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Mr. DAVIS. As Senaters are not satisfied with 
the amendment to the amendment which I pro- 
posed, I ask leave to withdraw it. 

The VICE PRESIDENT. Itrequiresthe unan- 
imous consent of the Senate, the yeas and nays 
having been ordered. The Chair hears no objec- 


tion: ‘The Senator from Kentucky withdraws his 


amendment to the amendment, and the question 
recurs on the amendment proposed by the Senator 
from Massachusetts. 

Mr. COLLAMER. I am not going to take 
up me; but inasmuch as other gentlemen have 
thought proper to state the reasons for the vote 
they intend to give, I deem it proper to say a word. 
I consider the ground of charge the subject-mat- 
ter of expulsion, and that only. I think that for 
the purpose of expulsion, the man must first be a 
member, and he is entitled to be heard and to de- 
fend himself in the body against the charge. In- 
asmuch as this charge, in my estimation, is mat- 
ter for expulsion, if 1t be anything, and that only, 


| I think the man ought to be admitted and to have 


a chance to defend himself on that charge. 

The yeas and nays were taken on the amend- 
ment of Mr. Sumner. 

Mr. HOWE. I shall vote “ nay.’’ I declined 
to vote when my name was called, for this reason: 
the Senator from Maine {Mr. Morrixt] last 
night asked me to pair off with him, and | did not 
see him in his seat 

The VICE PRESIDENT. The Senator from 
Maine is present now. 

Mr. HOWE. I vote ‘*nay.”’ 

Mr. MORRILL voted ** yea.”’ 


The result was announced—yeus 18, nays 26; 
as follows: 


YEAS—Messrs. Chandler, Clark, Dixon, Doolittle, 
Grimes, Hale, Harlan, Howard, King, Lane of Indiana, 
Morrill, Pomeroy, Sumner, Trumbull, Wade, Wilkinson, 
Wilmot, and Wilson of Massachusetts—18. 

NAYS—Messrs. Anthony, Browning, Carlile, Collamer, 
Cowan, Davis, Fessenden, Foster, Harris, Henderson, 
Howe, Johnson, Kennedy, Latham, MeDougall, Nesmith, 
Pearce, Powell, Rice, Saulsbury, Sherman, Simmons, ‘len 
Eyck, Thomson, Willey, and Wilson of Missouri—26. 


So the amendment was rejected. 
The VICE PRESIDENT. The question re- 


turns on agreeing to the resolution as reported 
from the committee. 
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Mr. DOOLII rLe. ] desire to suggest an 
amendment of a single 
tion shall contain what is said in the report, that 


word, so that the resolu- 


there may be no mistake on the question whether 








-wish to go over the testimony again; but if the 
testimony is sufficient to expel a man from our 
presence, I ask, in the name of common sense, 
of which the Senator from New York spoke yes- 


of United States notes and for the redemption or 
funding thereof and for funding the floating debt 
of the United States. 
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ae 


before you have gotitin. One is just as absurd 


tional appropriations for the year ending 30th of 
June, 1862; and 





| wounded soldiers, 


thia vote of the Senate shall in any way be res terday, is it not sufficient to keep him out? If - a SILL SIGNED. 7 
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You cannot expel a man before he is here, any || for the year ending 30th of June, 1863, and addi- || officers, or to employ it as a hospital for sick and 
more than you can empty water out of a bottle | 


: ; ; _ || Mr.GRIMES. That is very satisfactory tome. 
z as the other, | An act (H.R. No. 286) making an appropria- ||} ~The report was concurred in. 
vo Mr. BROWNING. Then, if this is nota pro- || tion to illuminate the public buildings. | 
ae r. Bi NING. . , g wetmesye ¢ ; 
i 'é ceeding for expulsion, I should like to know how And that on the 25th instant he had approved || BXEOCUTIVE COMMU BEDATIAM. 
‘i it can bar the Senate hereafter from entering upon || and signed the following acts: | The VICE PRESIDENT laid before the Senate 
i a proceeding fur expulsion, That is what I want An act (H. R. No. 209) making additional ap- || a report of the Secretary of War, transmitting, in 
.. ae to know. propriations for the support of the Army for the | obedience to law, the returns of the militia of the 
i ode Mr, TRUMBULL. 1 shall be very happy to || year ending 30th June, 1862; and United States, and of their arms, accouterments, 
‘oe avewer the Senator. It does not bar you if you | An act (H.R. No. 240) to authorize the issue || and ammunition for the year 1861; which was 
i 
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- 
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referred to the Committee on Military Affairs and 
the Militia. 
HOUSE BILLS REFERRED.” 

The VICE PRESIDENT. The Chair will 
lay before the Senate some bills from the House 
of Representatives for the purpose of reference. 

The bill (No. 260) making appropriations for 
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the current and conungent expenses @ the Indian | 


department, and for fulfdling treaty stipulations 
with various Indian tribes, for the year ending 
June 30, 1863, was read twice by its title, and 
referred to the Committee on Finance. 

The bill (No. 233) to establish an additional 
judicial district in the State of New York, and in 
relation to the courts of the United States in said 
State, was read twice by its title, and referred to 
the Committee on the Judiciary. 

The bill (No. 258) to regulate the time of hold- 
ing the courts of the United States for the district 
of Kentucky, and for other purposes, was read 
twice by-its title. 

The VICE PRESIDENT. The bill will be 
referred to the Committee on the Judiciary. 

Mr. POWELL. I ask the indulgence of the 
Senate to consider and pass that bill now. It is 
important that itshouald be passed promptly; there 
will not be one word of debate about it. There 
is another bill pending touching the Federal courts 
in Kentucky, but this by no means interferes with 
that. The court is now in session, and the judge 
is very anxious that the bill should be passed. 

Mr. TRUM BULL. I hope it will not be con- 
sidered now. 1 am anxious to take up another 
bill, and this should be examined. 

The VICE PRESIDENT. Objection being 
made, the bill cannot now be considered; and it 
will be referred to the Committee on the Judiciary. 

SLAVERY IN THE DISTRICT. 

Mr. MORRILL. I move to take up the bill 
(S. No. 108) for the release of certain persons 
held to service or labor in the District of Colum- 
bia, with a view of assigning a time for its con- 
sideration. 

The motion was agreed to. 

Mr. MORRILL. I now move that Wednesday 
next be assigned for the consideration of this bill, 
and that it be made the special order for that day 
at one o’clock. 

The motion was agreed to. 


MEDICAL DEPARTMENT OF THE ARMY. 
The VICE PRESIDENT. The Senate has 


now before it, as in Committee of the Whole, the 
bill (S. No. 188) to increase the efficiency of the 


medical departmént of the Army, the question || 


pending being on the amendment of the Senator 
from lowa, (Mr. Grimes,] to insert the words 
‘or of the volunteer medical corps in the service 
of the United States,’’ in the fourth section of the 
amendment of the Committee on Military Affuirs. 
On this question, the Senator from Maine [Mr. 
FEssENDEN] isentitled to the floor; he wasaddress- 
ing the Senate when the Chair interrupted him at 
one o’clock. 

Mr. FESSENDEN. I have forgotten where I 
was at that time, and not only forgotten that, but 
where I want to be, in reference to that question, 
{laughter.] I believe, however, that I was say- 
ing something upon the argument suggested by 


gentlemen who opposed the amendment of the | 


Senator from Lowa, that it might demoralize the 
corps; and | think I was observing that if so, we 
had been following a rule which, if correct, would 
have been likely to demoralize the whole Army, 
because, with reference to the body of the Army, 
the line itself, men have been taken not only from 
out of place in the line but from civil life to rank 
those who were in the service. 
nothing in that argument, because after all the true 
rule comes back for consideration, and that is the 
exceeding importance of getting the right men 
whereverthey may be found, whether in the Army 
or the volunteer force, to take these positions. 
That I think can best be done by enlarging the 
circle. 

I think on another ground that it is unwise to 
confine these appointments to the surgeons now 
inthe Army. If we so confine them, these high 
grades will be filled in all probability by the old- 
est men in the service. That will not follow ne- 
cessarily, but in all probability the same rule of 
demoralization will apply; for if you confine the 
selection to that corps, and you do not want togo 


I think there is | 


outside of it, the argument will be much stronger 
to go according to age and standing in the service; 
and if that were disregarded, the effect, in my 
judgment, would be much worse than tg go out- 
side of the particular corps, 

In reference to many of these gentlemen who 
have been for along period of years in the service, 
and who are, perhaps, very excellent surgeons, it 
must be conceded that they have not had the ex- 
perience during the period they have been in ser- 
vice that men who have been in large practice 
outside have had. 
our Army was very small, and the surgeons who 
have been long in service in that Army have had 
very little opportunity for any extended practice. 
Their places are given them for life, and they 
| have not had the ordinary inducements to keep 
up with the learning of the day, and certainly have 
not had the opportunities of practice and experi- 
ence and observation that men have had who have 
had a large practice outside, in the hospitals and in 
other particulars. You would get, therefore, in 
my jadgment, a less experienced set of men to 
place at the head, if you confine the selection to 
the Army surgeons. Our hospital service in the 
| regular Army has been very limited, exceedingly 
| so. We have had heretofore nothing like a mili- 
| tary hospital that 1 know of, anywhere. Their 
practice has been confined to the soldiers, and the 
| number of soldiers has been very small, not gen- 

erally more than one company, or one or two 
| companies together at one place, as my friend 
from lowa suggests. I have said that the Army 
surgeons, having their places for life, had less 
| inducement to improvement, and they have had 
fewer opportunities to improve, than surgeons 
in civil life. Then how could they make so good 
| surgeons as those who have been educated out- 
side, who have had access to hospitals, who have 
had large practice, and are, therefore, necessarily 
much more competent for the services that are 
required of them at the present time? In my 
judgment, that would necessarily be the effect. 


from Illinois [Mr. Brownine] and by some oth- 
ers, that the gentlemen who have gone into the 
| volunteer service as brigade surgeons, for in- 
| stance, men of eminence many of them, do not 
desire this position. Why'should they not de- 
sire it? If it is to be a temporary matter, (and I 
trust it may be; otherwise, I should agree with 
my friend from lowa and vote against this bill,) 
if it is to last just so long as the war lasts, they 


It must be remembered that | 


| ‘lhe argument has been used by the Senator 


| have entered for the war, they mean to serve dur- | 


ing the war, they do not mean to leave their field 
of action until the necessity for their presence no 


it is a Mere assumption, that these gentlemen will 


It is the merest assumption in the world. Is any 


surgeons? Is he authorized to say that the men 
most eminent and best qualified for these places, 
do not desire them, or will not take them, and 
that they will be left to be hustled for by men 
who would be unfit or who would seek them from 


unworthy motives? [ think that is doing injus- 
tice. 


answer positively for him; but I can state what 
he is. He was educated in my State, and stood 
among the very first men in the profession in it. 
He went South on account of the health of one 
of his family, and he went out of practice to a 





the South, particularly in his own neighborhood. 


away from the State where he then resided, and 
lost what property he had there. I recommended 
him for appointment us a brigade surgeon. 
came here and went before the board. 
examination which was had was gone through 


tom, such were his eminent qualifications, that 
they reported him at once, and recommended his 
immediate appointment, and next day he received 
his commission and went into service simply on 


hibited to everybody who made the examination. 
He was not in practice when he went there; he 
had not been for two or three years. What has 
he to return to? I have not heard from him since; 
but is there any reason why a gentleman of that 


Senator here authorized to speak for this body of 


longer exists; and why should it be assumed, for | 


not like these positions of high trust and honor? | 


I happen to know one surgeon; I cannot | 


very considerable extent for two or three years; 
but he studied while he was there the diseases of | 


When the rebellion broke out, he was driven | 
He | 
After the | 


with, that same day, contrary to their usual cus- 


account of his eminent fitness, which was ex- 


| position, of that eminence, of that ability, should | 


995 


not be willing to take a post under this bill, if it 
was offered to him; and is there any reason why 
he should not accept and receive it just as well 
as an Army surgeon, if it is to be only a tempo- 
rary matter? L see no reason. I suppose the same 
reasoning applicable to him is applicable toa great 
many others, for I presume he ts not a single in- 
stance. Therefore I say, if you want good offi- 
cers enlarge your circle. If you want ti? best 
men you can get—and you do want them, or else 
the bill ought not to pass at all—do not confine 
the selection toa little knot of men, many of whom 
have not had the experience they should have had 
for the last fifteen or twenty years they have been 
in the Army, but enlarge it, throw it open to the 
distinguished gentlemen who have volunteered 
and are in the service, and are perfectly compe- 
tent and able to render the very best service in 
the line of their profession. Lam in favor of the 
amendment for these reasons, and hope it will be 
adopted by the Senate. 

Mr. FOSTER. The objection that is urged 
against going out of the circle of Army surgeons 
is mainly on the ground that it is doing injustice 
to that corps of the Army by taking persons, as it 
is said, from eivil life and placing them over their 
heads. Itis compared to the case of taking civil- 
jans and making them military officers, which, it 
is said, is unjust to the officers of the Army, be- 
cause they, entering the service as itis presumed 
for life, and becoming acquainted with their pro- 
fession, are entitled to the promotion which may 
come to them, and ought not, under such eireum- 
stances, to be kept in junior positions by placing 
over their heads men from civil life to positions 
above them. There is force in that objection as 
applied to military officers, and I should not or- 
dinarily be prepared to confirm appointments from 
civil life in the military service of the country over 
those who were in the service and whose promo- 
tion was thus delayed by such action. But, sir, 
the position of military officers as compared with 
civilians, and the position of Army surgeons as 
compared with those whoare not Army surgeons 
is not analogous; for while it requires, unques- 
tionably, particular education, particular knowl- 
edge, particular training to make a man a good 
officer in the Army, to fit him to command troops, 
which does not belong to a civilian in ordinary 
life, itdoes pot by any means follow thatan Army 
surgeon requires or attains knowledge which does 
not belong to other men in the profession in civil 
life. ‘The Army surgeon, itis true, is called upon 
to prescribe for ** the ills which flesh is heir to”’ 
as they affect soldiers, as a general thing; but their 
diseases are like the diseases of other men. There 
is nothing to distinguish the diseases of soldiers 
particularly from the diseases of men in other 
walks of life. The cases of surgery in the Army 
are like cases of surgery in common life. A man 
who is well fitted as a physician and surgeon in 


| common life, is well fitted for an Army surgeon; 
| and, as has been well remarked, those surgeons 
| in common life who have had a wide and exten- 


sive practice have seen much more practice than 
our most experienced Army surgeons who have 
devoted themselves to their profession ithe Army. 
They are accustomed to treat and to see the treat- 
ment of disease on a much larger scale than those 
who are connected with the Army as surgeons, 
and there is no reason why they should be ex- 
cluded. I shall not take up the time of the Senate 
upon the question; but it seems to me that there 
is no reason for restricting the appointments in 
this bill to the surgeons of the Army proper. 
Mr. RICE. I am not going to enter upon a dis- 


| cussion of this matter now, but I wish to call the 
| attention of Senators to one fact. Since the form- 


ation of this Government it has been a great prin- 
ciple, controlling every Administration and ores 
Congress, to keep nities out of the Army. If 
this amendment, however, prevails, the appoint- 
ments to be made will be more or less through 
political influence. ‘To show how careful Con- 
gress has been heretofore in regard to this matter, 
| may state that any medical officer of the proper 
age can come before a medical board, and if he 
asses the examination, he is put down upon the 
ist, and he is entitled to the very first vacancy that 
occurs, and there is no polities about it. Every 
effort has been made heretofore to prevent politics 
from entering into the Army, and if there ever 
was a time when it should be kept out, that time 
is the present. If you open the medical corps in 





ye 


NE wh 9 VIN 


ZB "1 a 





{ 


[a 


il ge + py 


Pewee endo 


996 ae 


this way to the influence of politics, if you make 
that a political institution, for that will be the re- 
sult of this movement, the next step will be to 
open the various other corps of the Army to the 
sume influence. I think it is wrong; I think it 
will establish"a dangerous precedent; and if this 
amendment shall be adopted, I think not twenty- 
four months will pass before the provision will 
be repealed. 

Mr. FOSTER. Inconnection with the remarks 
of the Senator from Minnesota, I will say that I 
do not believe there is a brigade surgeon, a sur- 
geon, or an assistant surgeon of volunteers who 
wags appointed on account of his politics. I do 
not believe there ia one in the service. 

Mr. RICK, I did not say so. I do not think 


so myself. Lam speaking in regard to these life 
offices. 


Mr. FOSTER. Then if the selection is to be 
made from men who were themselves appointed 
without reference to politics, and is entirely con- 
fined to that class of men, I ask what reason is 
there for making the charge that politics will now 
be a test of merit in the appointment of these 
officers. 

Mr. RICE. Because it is a test of merit now 
in regard to every office outside of the Army and 
Navy, and always has been. 

Mr. FOSTER. The Senator at the same time 
admits what I have asserted, that nota single man 
connected with the medical corps of the volunteer 
forces has been appointed on account of political 
considerations, 

Mr. RICE, I say I donot know it to beso. I 
do not consider this a political war. I trust that 
every Union man has so far lost sight of politics 
on this great question as not to let such matters 
interfere with his judgment. 

Mr. GRIMES. I have an amendment which I 
propose to offer, to limit the operation of this bill 
to the continuance of the present rebellion; and 
then all that objection will be obviated, and we 
shall come back to the old organization. 

Mr. FOSTER, I had supposed, until this 
objection was made, that this bill was understood 
to be confined to this war, and that the appoint- 
ments we were now to make were to be made with 
reference to that. It was, therefore, among other 
reasons, that I urged the enlargement of the circle 
outside of the Army surgeons, for here the service 
is to be performed more out of the Army proper 
than in it. Why, upon the principles claimed by 
the Senator from Minnesota, he should insist upon 
having this service performed by surgeons within 
the Army, I am at a loss to understand. The 
service is to be performed mainly in the volunteer 
corps, because they constitute really the bulk of 
the Army. The Army proper is but a drop in 
the bucket compared with the whole force of the 
country. The whole force is over six hundred 
thousand men; the Army proper is between twen- 
ty and thirty thousand—I do not know the pre- 
cise number; certainly less than thirty thousand, 
perhaps not more than twenty thousand. 

Mr. RICE. About twenty thousand. 

Mr. FOSTER. Now, to limit the selection of 
surgeons to the surgeons of an army of twenty 
thousand men, when the service is really to be 
rendered to six4hundred thousand men, is to me 
incomprehensible. 

Mr. NESMITH. I believe the present bill does 
not contemplate interfering in any way with the 
surgeons of the volunteer corps. This bill, I ap- 
prehend, looks to a permanent increase of the 
medical force of the Army, and it is only a corre- 
sponding increase of the medical force with the in- 
crease of the regular Army which was made atthe 
last session of Congress. It provides for the ap- 
pointment of ten additional surgeons and ten as- 
sistant surgeons. There is nothing in the bill 
which will exclude civil appointments from the 
Army. The only point is that they go in at the 
foot and come up by regular gradation, instead of 
being taken from civil life and placed over those 
who are already in the Army, and who have had 
experience. I donot apprehend that this bill con- 
templates any application to the volunteer force, 
I think itis intended as a permanent thing for the 
regular Army, as established on its present basis 
and with its present numbers. 

The bill also provides for eight medical inspect- 
ors. Now, whatever the enslikdations of a phy- 
sician may be in civil life, however eminent he 
may be, there are certain questions and certain 
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duties connected with the office of inspector which | 


he is not likely to acquire in civil practice. There || 


are a great many sanitary questions with which | 


yhysicians in civil life are not always familiar. | 
7s | 


There are a great many questions arising, identi- | 


fied with the routine of the military service, which 


make it necessary that the surgeon should have || 


some knowledge of the regulations and of the | 
usages in the military department in order to make 
him a competent inspector. 

The Senator from lowa suggested this morning 
that the wishes and feelings of the soldiers should 
be consulted upon this matter, and that for that 
reason persons should be appointed to these po- 
sitions from civil life. He ood that men preferred 
to be doctored by their own neighbors or those 
whom they had known and with whom they were 


bestacquainted. I apprehend that that whole idea | 
| is based upon a fallacy, and is not calculated to 


recommend itself, at least to the military organi- 
zation of the Army, in any way. To carry out 
that idea, every soldier must be permitted to take 
his own doctor into the Army with him. I know 
that in private life, itis very convenient for a man 
to select his own physician; but the thing is im- 





possible and impracticable in the military service. 


| The soldier must submit to discipline, and the 
Government must make provision for his care in | 
The system of medicine, | 


sickness and in health. 
as practiced in our Army now, is deducted from 
scientific experiments, from all the light and intel- 


upon it by former ages. It is supposed to be the 
very best. I myself very much doubt whether 
the Senator from Iowa, with all his knowledge— 
enlightened as I admit he is—would to-day be 
qualified to select for himself the best physician 


in the country; and I apprehend that if he was | 


sick he would be about as likely to fare well—to 
be treated or to have his disease well treated—by 
a physician who was selected for him by the Gov- 


ernment as by one whom he had selected for him- 
self. 


There have been eaten eee submitted || 


to the committee, and, as I stated before, almost 
every person who has adopted any particular the- 
ory upon medical science desires to interpolate 
it into the Army, and have it adopted. We have 
had homeopathic physicians before us; and we 
had persons representing all the varieties of prac- 
tice that are in use. 
spiritualist who desired to come before the com- 
mittee, in order to organize a corps of spiritual 
rappers to draw wagons out of the mud; [laugh- 
ter;} and he said that when they were not engaged 
in that, they could be consulted as clairvoyancers. 
He said there were a great many spiritualists in 
the Army, and that that class of persons ought to 
be provided for by the selection of mediums. 

Mr. CLARK. Did you not hear them? 

Mr. NESMITH. No; we did not listen. 

Mr. CLARK. I would have taken anything 
to get the wagons out of the mud. 

Mr. NESMITH. This gentleman proposed to 
use clairvoyance in treating diseases, and also sug- 
gested that the clairvoyancers might be employed 
as spiritual rappers to remove wagons out of the 
mud. 

Mr. CLARK. Did they want to bring it here? 

Mr. NESMITH. I believe they did not ask 
for any particular rank, but they wanted rank and 
pay both,and no doubt they would take high rank. 
People desire to introduce all sorts of conflicting 
theories and systems of medical practice into the 
Army, and I think if the tastes and notions and 
prejudices and predilections of every soldier were 
to be consulted in establishing the corps of medi- 
cal officers for the service of the Army, it would 
be about as sensible to introduce clairvoyancers, 
spiritual rappers, homeopathists, and practicers 
of all other systems of medicine that are known 
at the present day, in order to gratify the caprice 
of every soldier who may happen to be in the 
Army. 

Mr. HALE. I do not want to make a speech, 
but I shall vote for thisamendment; and after itis 
adopted or rejected either, I shall move to strike 
out all of the section after the word “ selection.” 
According to the suggestion which 1 made the 


The other day there was a 





| other day, I want to give soldiers the benefit of | 
| the best medical advice in the country, and I do 


not believe it is to be found in the Army surgeons 
or the volunteer surgeons. I want to throw the 
door wide open. 
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Mr. GRIMES. The Senator from Oregon did 
not exactly apprehend the drift of the few remarks 
I made this morning. I say that it is the duty of 
a statesman to consult not only the reason of the 
people, but sometimes their prejudices. Now, it 
isa fact that a large portion of the volunteer forces, 
whether right or wrong—I think, in agreat many 
instances, wrongfully—have a prejudice against 
your regul@® Army surgeons. Taking thatas the 








| basis upon which to act, I say that if there was no 


other reason for it, it is right to leave the door 
open, so that physicians who belong to and are of 
the volunteer service may be put in if the Presj- 
dent sees fit, and the board of examination that he 
constitutes shall decide that they are competent, 
1 propose that such men may be put in, and come 
upon an equality, at least, with these gentlemen 
against whom soldiers have improperly, I admit, 
in a great many Instances, strong prejudices. 
Mr. NESMITH. I am willing to humor the 


| prejudices of the soldiers so far as the thing is 
| convenient; but the Senator must see the incon- 


| ligence of the age, and from all that has been shed || 


_ venience of the thing. 


No one medical officer 


| can be selected, even if he be selected from the 
| volunteer service, with whom all the soldiers are 


| teer officer, and becomes a regular officer. 


acquainted; his reputation must naturally be con- 
fined to his own neighborhood. While he may 
be very eminent there, and well known in his own 
vicinity, the moment he steps out of his secluded 
village in some part of the country, the whole 
Army know nothing abouthim. After he obtains 
his position in the Army he ceases to be a volun- 
The 
prejudice to which the Senator from lowa refers 
has never been made known to the committee; no 
remonstrance was made to the committee against 
Army surgeons. These objections all come from 


| civil life—from individuals who are anxious to 
develop their own theories and have them adopted 








by the country generally. They are anxious to 
make the Military Committee and Congress a sort 
of advertising institution for their own notions 
upon the subject of medical science. The objec- 
tions do not come from the Army. Any pander- 


|, ing to the prejudices of the volunteers would only 
| satisfy a few of them. If you select a medical 
| officer from the volunteer surgeons and make him 
| an inspector, his reputation must naturally be 


known only to a small number of the volunteers, 
who are selected from various portions of the 
country. The moment he is selected and placed 
in one of these positions as inspector he ceases to 
be a volunteer officer, the ** hail fellow well met” 
that had prescribed for their little diseases in a 
country village; he is then an officer of the regular 
Army and becomes identified with it. He is en- 
tirely unknown to the great body of the volunteer 
forces; and upon the theory of the Senator from 
Iowa, he fails to accomplish the purpose for which 
he was selected. 

Mr. WILSON, of Massachusetts. Mr. Pres- 
ident 

Mr. BROWNING. Will the Senator from 
Massachusetts permit me to make an inquiry of 
him or some other member of the Military Com- 
mittee. I desire to know whether the adoption of 
this bill displaces any of the surgeons in the vol- 
unteer service, or at all interferes with them, or 
prevents the appointment of surgeons from civil 
life in the volunteer service? If it does, I shall not 
vote for it. 

Mr. WILSON, of Massachusetts, It does not. 

Mr.GRIMES. Itdoes not displace anybody, 
cither in the regular or volunteer service. 

Mr. NESMITH. On thecontrary it opens the 
door. 

Mr. COWAN. I should like to ask the Sen- 
ator from Massachusetts a question. Is there 
anything in the laws or regulations now as they 
exist, which would prevent the appointment of 
a homeopathic physician as a surgeon in the 
Army? - 

Mr. WILSON, of Massachusetts. I think there 
is nothing in the laws upon the subject; but that 
class of physicians has sprung up within a few 
years, and the old organization is not willing to 


admit them. 
Mr. COWAN. 





What [ wish to know is, 


whether there is anything forbidding the appoint- 
ment of a physician from that particular school. 
Mr. WILSON, of Massachusetts. I think there 
is nothing in the law on the subject; but the two 
modes of practice being quite different, the ques- 
tions which a board would submit to an applicant 
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for examination who was a homeopathist, would 
»e such that, practically, he would be ruled out. 

Mr.GRIMES. That would depend on whether | 
the board of examiners knew that the applicant | 
wasa homeopathist. I know that homeopathists 
have been examined and passed on the supposi- 
tion that they were allopathists. 

Mr. WILSON, of Massachusetts. I am told 
by gentlemen who are anxious to make a change 
in this respect, that the questions as to the mode 
of treatment of certain diseases, if answered as 
they would be answered by this school of prac- 
titioners, would be fatal to their acceptance. 

Mr. COLLAMER. But would those questions 
be put if it was not known that the applicants 
belonged to that school? 

Mr. WILSON, of Massachusetts. I do not 
know; but it seems to me they ought to be put. 

Mc, NESMITH. [should like to ask the chair- 
man of the Committee on Military Affairs one 
question on that point. Is there anything now in 
the laws or regulations which prohibits a regular 
Army surgeon from practicing on the homeo- 
pathie system in the Army? 

Mr. WILSON, of Massachusetts. 
know that there is. I think not. 

Mr. GRIMES. Let me ask a question. Is 
there not a regular routine of medicines which the 
Government furnishes? And does it furnish any 
others? 

Mr. NESMITH. The Government furnishes 
medicines, it is true; but I belteve the difference 
between the two systems is the size of the dose} 
the homeopathists give less. 

Mr.GRIMES. They have different medicines 
entirely. 

Mr. WILSON, of Massachusetts. I take itthe 
fact is that the old school of practitioners have the 
control of the medical board, and they are jealous | 
of the admission of any medical men of the new | 
school. That there is quite a difference in their 
practice is admitted, | I think that practically 
the questions would be so put by the examining 
board that physicians of this school would be 





I do not 


ful, and made answers that perhaps they could 
not truthfully make, and adhere to their own 
school.” I think there is no legislation upon the 
subject; but if it were desirable to bring in med- 
ical men of the new school, as we have been asked 
to do this year by a large number of petitioners, 
some of them men of great eminence, the difficulty 
would be in having these diverse systems of prac- 
tice in the Army. It would lead to great confu- 
sion. I think it better to have it all the one or all 
the other. 

Now, sir, a word in regard-to this amendment. 
Senators ask if this bill is to be a permanent meas- 
ure. I cannot answer that. Several years before 
we increased the Army by the addition of twenty- 
five thousand men in eleven regiments, we were 
asked, with our old Army, toincrease the number 
of surgeons; and the reason given was that we 
were spending thousands of dollars annually in 
hiring surgeons and hiring men outside of the 
Army to do the work of Army surgeons; we had 
too few surgeons. Before we increased the Army 
from seventeen thousand to forty-two thousand 
men, we were annually asked for an increase of 
the Army surgeons. We have now more than 
doubled our force, and still we have added but 
very few to the medical corps of the Army. 

Mr. GRIMES. Will the Senator allow me to 
ask him a question? I want to ask him if we have 
not added more surgeons to the regular Army in 
proportion than we have added men by on 
ment? 

Mr. WILSON, of Massachusetts. We have 
added a few surgeons, but the ranks of the eleven 
regiments are not yet full; I think they will be 
filled yp in afew months. I have nodoubt upon 
that . When the war is over, we can make 
these reductions, just as we shall probably reduce 
the Army force, if we do not need it. I think 
other Congresses will be quite as wise as we are 
in that respect. I am willing to trust the future. 

The Senator from Maine thinks that, under the 
bill as reported, we shall appoint the oldest class 
of surgeons to these high positions. Sir, I hope 
not. [hope no man will be appointed as inspector 
general or assistant inspector general who has ever 
seen sixty years of age. I hope that men in the 
mature vigor of life, men of intellectual and phys- 
ical power, will be selected by the President to | 








| 





| fill these high and important positions. We have || with the rank of captain, your surgeon outranke 


so framed this bill that these important positions | 


| 


j 
| 
} 





| 
| 
| 
| 





| ment of the United States. 





are not to be filled by regular promotion, but by 
selection by the President from the whole medical 
corps. The object is to empower the President to 


select from the corps the most efficient and able | 


men that can be found in the Army. 
Now, sir,a word has been said in regard to the 
increase of compensation. It is an increase, but 


a small one after all, and I believe that, had this | 


increase been made six months ago, it would have 
saved tens of thousands of dollars to the Govern- 
If, at the last called 
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session of Congress, we had incorporated into our || 


laws that provision, although it would have been 
a small increase of expense on the face of it, it 
would have saved this Government tens of thou- 
sands of dollars, I have not the shadow ofa doubt. 
Mr. SHERMAN. How? 
Mr. WILSON,.of Massachusetts. I will tell 
Senators in what way. You would then have had 


nine gentlemen selected for capacity and charac- | 


ter, who would have been empowered to make a 


thorough organization ofall your hospitals at sta- | 


tions and in the field, to bring all that science and 
experience could have brought to superintend, 
direct, and control all the hospitals of this coun- 
try in the camp and field and everywhere; and if 


these men were good men, if they were eflicient || 


i} 
| 


men,each one of them could have saved the health 
of the soldiers, and could have saved in the ex- 
penditures in our hospitals b 
and good management tens of thousands of dollars 


annually. The object of this. very provision is to | 
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him, and of course directs and controls. The con- 
trolling mind should outrank the other. 

This bill has provisions in it that have encoun- 
tered the opposition of gentlemen in the medical 
corps of the Army. Most of them are opposed to 
the doctrine of selectioh. They want these grades, 
they want the positions; but they want to obtain 
these grades and these positions, not by selection 
on the ground of merit, but by regular promotion 
on the ground of seniority. 

I will state another reason why the selection of 
these officers is confined to the medical corps of the 
Army. We have had a sanitary commission, con- 
sisting of gentlemen of talent, of varied experi- 
ence, of character, and I believe they have done an 


||} amount of good during the last few months that 


cannot be measured by words. All the gentlemen 
connected with that board, men who have trav- 
ersed our camps, who have visited our hospitals, 
who haveexpended and administered tens of thou. 
sands of dollars for the comfort of our sick and 
dying soldiers, are in favor of this proposition; 
they are in favor of confining the selection to the 
medical corps of the Army, forthe reason that they 
do not want it to be supposed that they desire 
these places for themselves or their friends, 

Mr. GRIMES. Is that the only reason? 

Mr. WILSON, of Massachusetts. So far as 
they are concerned, I do not know but that it may 


| be the only reason. These gentlemen were de- 


good organization | 


secure that efficiency in the administration of the || 
hospitals of the country that shall save health and | 


save money too. 


difference it makes in that particular, whether you 
call a man a general or-a colonel. 
Mr. WILSON, of Massachusetts. 
allthe difference in the world. If a man goes into 
a hospital, who, by his rank, can command every 


| man there, if he has an organizing mind, if he has 
ruled out, unless they were very adroit and skill- || 


age affairs. Now, perhaps, a surgeon is sent to 
one of these hospitals, and there is another sur- 
geon there who outranks him, an old surgeon, 


twenty years older than he is, who thinks he || penses of the Government of the United States, if 


knows quite as much as this officer, though he 
may know far less. When he gets there, can he 
give acommand; can he control him? Inno way, 
whatever. Therefore, we propose to give these 
inspectors the rank of a lieutenant colonel, which 
gives them the powerto rank everybodyin the 
medical corps, excepting, of course, the Surgeon 


| General of the Army, the assistant surgeon gen- 





| 


eral, and the_inspector general, who has control 
over them. Thatis the reason why you give them 
that rank. 

Now, a single word in regard to the various 
propositions that have been before this committee 
and before Congress for the last few weeks. 


Mr.SHERMAN. Before my friend leaves that | 


point, I wish to ask him a question. These new | 


officers are inspectors, and by the very terms of 
the law they have no command whatever over the 
hospitals, no control, no direction; they simply 
inspect and report to their superior. Now, could 
they not do it without just as well as with the 
rank of lieutenant colonel? 
Mr. WILSON, of Massachusetts. No, sir. 
> Mr.SHERMAN. ThatI do not understand. 
Mr. WILSON, of Massachusetts. The Sen- 


ator says they have no command. They do have 
authority. 


There is | 


Mr. SHERMAN. The bill expressly provides | 


that these medical inspectors ‘* shall be charged | 


|| as it came from the committee. 
absolute control, he is somebody, and can man- | 


sirous of putting themselves above suspicion. 
They did not wish to open any warfare on the 
medical corps of the Army. They wished sim- 
ply to have these important offices filled, to appoint 
the officers by selection, to have the fittest men in 


|| the country selected. They did not wish to have 
Mr. FESSENDEN. Ishould like to know what | 


the matter so left that it could be supposed they 
had any personal ends to serve. In this mat- 
ter, | think they acted as they have acted dur- 
ing this war, like gentlemen of intelligence and of 
patriotism. 

I think myself Senators had better keep this bill 
If, however, the 
Senate determines otherwise, I shall submit, and 


| support the bill in all other respects, because I 


believe its passage will be productive of great good 
to the service; and instead of increasing the ex- 


| the President makes good selections—and I have 


with the duty of inspecting the sanitary condition || 


of transports, quarters, and camps, of field and 
general hospitals,’’ and that they ** shall report to 
the medical inspector general, under such regu- 
lations as may be hereafter established, all cir- 
cumstances relating to the sanitary condition and 


wants of troopsand of hospitals, and to the skill, | 


efficiency, and good conduct of the officers and 


attendants connected with the medical depart- | 


ment.’’ These are their prescribed duties, and 
they have no other. ° 

Mr. WILSON, of Massachusetts. That is very 
true; but they do outrank everybody there, and 
they can inspect and give directions. Even now, 
if you send to an hospital a surgeon with the rank 
of major, and there is there an assistant surgeon 


no doubt he will be disposed to select the best 
men he can—the passage of this bill will save thou- 
sands of dollars to the Treasury of the United 
States; it will be to the comfort of our sick sol. 
diers; and I have no doubt it will save many 
lives. 

The PRESIDING OFFICER, (Mr. Crarx in 
the chair.) The question is on the amendment 
proposed by the Senator from lowa to the amend- 
ment of the Military Committee; and on this ques- 
tion the yeas and nays have been ordered. 

The question being taken by yeas and nays, 
resulted—yeas 26, nays 16; as follows: 

YEAS—Messrs. Anthony, Chandler, Clark, Collamer, 
Cowan, Davis, Dixon, Doolittle, Fessenden, Foot, Foster, 
Grimes, Hale, Harlan, Howard, Howe, Jobnson, Pomeroy, 
Sherman, Simmons, Sumner, Trumbull, Wade, Wilkinson, 
Willey, and Wilmot—26. 

NAYS—Messrs. Browning, Harris, King, Lane of Indi- 
ana, Latham, McDougall, Nesmith, Pearce, Powell, Rice, 
Saulsbury, Stark, Ten Eyck, Thomson, Wilson of Massa- 
chusetts, and Wilson of Missouri—16. 

So the amendment to the amendment was 


agreed to. 


Mr. HALE. As the Senate have now opened 
the door so as to include the medical officers of the 
volunteer service as well as the officers of the med- 
cal corps of the Army, I want to extend it fur- 
ther; and [ move to strike out from section four 


| all after the word “ selection.’? The words I pro- 


| pose to strike out are, ‘* from the medical por 
e 


of the Army or the volunteer medical corps in t 
service of the United States, without regard to 
their rank when so selected;’’ so as to give the 
President an opportunity to find the best doctors 
he can without confining him to two particular 
corps. On the suggestion of the Senator from 
Vermont, [Mr. Foor,] I propose, in lieu of the 
words to be stricken out, to insert the words “‘ at 
large.’’ 


Mr. FESSENDEN. In that case, if the ap- 


| pointment is to lg made by selection at large, the 


President cannot take anybody outside of the 


| Army. 


Mr. HALE. Then I will modify my amend- | 








: 
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nent, so as to make the section read, ** by se lee- 
. - 9 
tions from the surceons of the country at large, 


Mr. FESSENDEN. That would shut out the 


Army and the volunteer surges 


Mr. KING. This bill has bee n the subject of 


a good deal of discussion and labor in the Mili- 
tary Committer 7“ My own carnest wish from the 
commencement has been that the range of selec- 
tion should be wider than was proposed, and I 
would not consent to the bill at all anless it in- 
cluded the assistant surgeons. There were some 
who desired to confine the appointment of these 
higher officers to the surgeons, of whom there are 
enough; but finally the bill was agreed upon in 
the terms in which it bas been reported, and 1 was 
disposed to adhere to it. , 

There has been a sanitary commission of vol- 
unteer surgeons and othe rs who have rendered 
immense service to our Army. They have ex- 
pended fifty or SIXty thousand dollars of contri- 


DULIONS, and have acted entire ly indenendent of 


the medical corps of the Army. Among them are 
some of the most eminent as well as the best and 
most patriotic men of the country, who have given 
their time and their money, and the moneys which 
have been collected by sub cripton, to thi pres- 
ervation of the health of the Army, and the im- 
provement of the sanitary ¢ mndition of the « amps. 
Those gentlemen were before the committee, and 
were consulted about this matter. There were 
some of them who would be very suttable persons 
to be APporle d to this servic e,and | thought that 
perhaps sume of them would like to be upon it; 
but they themselves came to the conclusion that 
it was betterto leave it to the medical corps of the 
Army. My own opinion was that it was best to 
do that; but Lhave no objection to the amendment 
that has | 


won adopl d by the Senate > though I 
voted against it, preferripg to retain the billas the 
committee agreed to it. The proposition now 
oflers d, however , would bea wide departure wand, 
in my judgment, would expose the appointments 
to solicitation and pressure from all quarters that 
in undesirable, and that has made more or less 
trouble in the selection of officers for the various 
dk partments, 1 think it proper to retain the bill 
“as it is, 

Mr. HALE. As some remarks have been 
made about my amendment, I prefer to withdraw 
it, anud renew the one which | firstoffered. I move 
now to strike out the words ‘* by selection trom 
the medical corps of the Army, or from the vol- 
untecr medical corps 1 th service of the United 
States, without regard to their rank when so se- 
lected:’’ so that the section will read: 

That the Surgeon General, assistant surgeon general, the 
medical Laspeetor general, and medical inspectors, shall be 
appointed by the President, by and with the advice and 
consent of the Senate, 

The amendment to the amendment was rejected 
—ayes eight, nocs not counted. 

Mr. LATHAM. I move toamend this section 
by inserting after the amendment that has been 
adopted, this proviso: 

Provided, ‘That such volunteer medical officers shall be 
examined and found qualified by the medical board of the 
Army 

Mr. SIMMONS. I would suggest to the Sen- 
ator from California that if anybody is to be sub- 
jected to that kind of examination, all the officers 
should be—regulars as well as volunteers. Why 
make the distinction ? : 

Mr. LATHAM. The regular officers are now 
examined, and I want the volunteer officers ex- 
amined, 

Mr. SIMMONS. They are all examined. If 
you want toexamine a man’s qualification for this 
high position, let all be examined or none. 

Mr. LANE, of Indiana. Every principal sur- 
geon and every assistant surgeon in the Army has 
already passed a medical examination, and been 


reported qualified. Every brigade surgeon in the | 


volunteer service has also undergone the same ex- 
amination, and been reported qualified. The ex- 
clusion would only exclude assistant surgeons in 
the volunteer service. They have not passed a 
medical examination, and Ido not know that it 
is desirable they should; but all the others have. 

The amendment to the amendment was rejected. 

Mr. WILSON, of Massachusgits. I move, in 
the fourteenth line of the fifth Section, to strike 
out the word “ required,’ and insert the word 
** thereof,” so as to read, ‘* the special requisitions 


shallconsistsimply ofa listof thearticles required, 
the quantitir s thereof,’’ &c. 
Theamendmenttotheamendment wasagreed to. 


Mr. SHERMAN. I now submit the amend- 


ments which | indicated this morning. If itis the | 
pleasure of the Senate, they can be taken together | 
or separately. | move to strike out the first clause | 


of section second; and then, in line five of section 
two, to strike out the words ** colonel of caval- 
ry,’ and insert ‘* surgeons of ten years’ service ;”’ 
and in line three of section three, to strike out 
** lieutenant colonel of cavalry,’’ and insert * as- 
sistant surgeon of ten years’ service.’? 

Mr. COLLAMER. What about the provision 
giving the Surgeon General the rank and pay ofa 
brigadier general ? 

Mr. SHERMAN. That I propose to strike 
out. The second section provides ** that the Sur- 
geon General shall have the rank, pay, and emol- 
uments of a brigadier general.” My first amend- 
ment is to strike that out, and leave him with his 
present pay of $2,740 a year, with the rank of col- 
onel. The next clause provides that, 

‘There shall be one assistant surgeon general and one 
medical inspector general of hospitals, each with the rank, 
pay, and emoluments of a colonel of cavalry.” 

I propose to strike out * colonel of cavalry,’’ 
and insert ** surgeon of ten years’ service,’’ which 
gives him a pay of $2,700, a little less than the 
Surgeon General. The pay ofa colonel of cavalry 
would give him about $3,414. The third amend- 
ment is to strike out the words * lieutenant colo- 
nel of cavalry,’’ as the pay of the eight medical 
inspectors, and insert the words “assistant sur- 
geons of ten years’ service.’?’ This would give 
the pay of the highest grade of surgeons of ten 
years’ service to the inspector general of hospitals, 
and the pay of the highest grade of assistant sur- 
geons to the new medical inspectors. I think that 
is enough. 

The PRESIDING OFFICER. ‘The Chair will 
put the question separately on each amendment, as 
theyare different propositions. The first amend- 
ment of the Senator from Ohio is in the second sec- 
tion of the amendmentof the committee, to strike 
out the words, **the Surgeon General shall have 
the rank, pay, and emoluments of a brigadier gen- 
eral.’ 


Theamendmenttotheamendment wasagreed to. | 


The PRESIDING OFFICER. The next 
amendment of the Senator from Ohio, is in the fifth 
line of the second section to strike out ** colonel 
of cavalry,’’ and insert ‘* surgeon of ten years’ 
service;’’? so as to make the clause read: 


There shall be one assistant surgeon general And one | 


medical inspector general of hospitals, each with the rank, 
pay, and emoluments of a surgeon of ten years’ service. 


Theamendmentto the amendment Wasagreed to. 
The PRESIDING OFFICER. The next 


amendment of the Senator from Ohio, is in the 


third line of the third section of the amendmentof | 


the committee, to strike out the words ** lieuten- 
ant colonel of cavalry,’ and insert * assistant sur- 
geon of ten years’ service;’’ so as to make the 
clause read: 

There shall be eight medical inspectors, with the rank, 


pay, and emoluments each of an assistant surgeon of ten 
years’ service, 


Theamendmentto the amendment wasagreed to. || 


Mr. WILSON, of Massachusetts. I ask the 


| Senator from Ohio to explain his last amendment. 
| Mr SHERMAN. My last amendment gives - 
| to the eight medical inspectors the pay of assist- 


ant surgeons of ten years’ service. The amount 


of that pay is $174 50 per month, besides their | 


fuel and quarters. 


Mr. WILSON, of Massachusetts. What is the 


pay of a surgeon? 
Mr. SHERMAN. The pay of asurgeon of ten 


years’ standing is $225 a month, 


Mr. WILSON, of Massachusetts. Then the | 


Senator does not propose to give these inspectors 
so high a rate of compensation as he would give 
to ordinary common surgeons? 

Mr. SHERMAN. Notasurgeon of ten years’ 
standing | do not. 

Mr. WILSON, of Massachusetts. A very large 
portion of the surgeons of tlre Army are of more 
than ten years’ standing. 

Mr. SHERMAN. These eight medical inspec- 
tors are new officers. The pay of a surgeon of 
less than ten years’ standing ts $189 a month. 


Mr. WILSON, of Massachusetis. Under the 
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Senator’s amendment the President cannot select 
as one of these inspectors a surgeon who has the 
rank of major, and who has been fifteen years in 
the service, although he may be the most eminent 
man in the country, and may be nearly at the 
head of his corps, without reducing his compen- 
sation 

Mr. GRIMES. I will state to the Senate that 
there are but thirteen surgeons in the whole reey- 
lar Army that are of ten years’ standing—Dr. Sat- 
terthwaite, and some gentlemen who are pretty 
well advanced in life. 

Mr. SHERMAN. Under this amendment, the 
amount of compensation would be about $2,100, 
besides which they will get an allowance for fuel 
and quarters, and mileage for traveling expenses, 
With the present rate of mileage, | have no doubt, 
the medical inspectors will be better paid than 
surgeons of the highest grade. I think it had 
better stand as it is. 

Mr. GRIMES. I have an amendment to offer; 
to insert as a new section: 

And he it further enacted, That the provisions of this act 
shall continue and be in foree during the existence of the 
present rebellion, and no longer. 

Theamendment to the amendment wasagreed to, 

The amendment of the Committee on Military 
Affairs, as amended, was agreed to. 

Mr. FESSENDEN. I inquire whether the effect 
of the amendment of the Senator from Ohio would 
not be,as the Surgeon General is created anew by 
this bill, that he will go out and we have none at 
all? 

Mr.SHERMAN. The Surgeon General is not 
created anew by the bill. That clause is left out. 
He is to be left to stand on the present laws, or he 
may be reappointed again under this law. 

Mr. RICE. lL have no amendment to offer; I 
merely wish to call the attention of several gen- 
tlemen who know so much about military mat- 
ters here, to the bill as itis now amended. Thi 
President can now appuint any person he may 
please to the offices created by this bill. He may 


| take my friend from Lowa and give him an ap- 


pointment. No provision whatever is made for 
his going before a board tobe examined. The 
Senator trom New Hampshire wanted m to be 
at large;’’ I think it includes the entire world; 
everybody of all colors and ages. 

Mr. GRIMES. _Itisonly a few days ago since 
the Senator from Minnesota put me down in the 
Senate, and overcame some opposition I had to 
some proposition by saying that he had the utmost 
confidence in the President. 

Mr. RICE. I have. 

Mr. GRIMES. So have I; and I am satisfied 
that he will appoint surgeons. 

Mr. RICE. But I have not confidence in all 
his advisers. 


Mr.GRIMES. Idonotknow butthatI would 


| agree with the Senator in that, 


Mr. FESSENDEN. The Senator from Min- 


nesota is mistaken, because the President must 


| make these appointments from the surgeons of the 


Army or volunteers, as the bill now stands. 
Mr. RICE. Did notthe amendment of the Sen- 
ator from New Hampshire prevail? 
Mr. FESSENDEN. No; it was defeated. 
The amendments made as in Committee of the 


| Whole were concurred in. 


The bill was ordered to be engrossed for a third 


| reading, and was read the third time. 


Mr. NESMITH. On the passage of the bill I 


| call for the yeas and nays. [‘* Oh, no!’’] 


The yeas and nays were not ordered. 
The bill was passed. 


CONFISCATION OF PROPERTY. 
Mr. LANE, of Indiana. I move that the Sen- 


| ate adjourn. 


Mr. TRUMBULL. I ask the Senator fMjwith- 
draw that motion for a moment. I wish to geta 
bill up merely to have it before the Senate. 

Mr. LANE, of Indiana. I have no objection. 

Mr. TRUMBULL, 1 move to take up Senate 
bill No. 151, to confiscate the property and free 
the slaves of rebels, with a view to have it before 
the Senate to-morrow at one o’clock. 

Mr. FESSENDEN, I give notice that to-mor- 
row, at one o’clock, I shall want to take up an 
appropriation bill. 

The motion of Mr. TrumBuit was agreed to. 


Mr. TRUMBULL. Will this bill come up to- 
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morrow of course, or must I make it the special 
ord r for one o’eloe k to-morrow? 


The PRESIDING OFFICER, Inthe opinion || 
of the Chair, it will come up at that hour as un- | 


finished business. 
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Mr. TRUMBULL. Then I move that the | 


Senate do now adjourn, 


The motion was agreed to; and the Senate | 


adjourned. 


HOUSE OF REPRESENTATIVES. 
Tuvurspay, February 27, 1862. 


The House met at twelve o’clock, m. Prayer | 


by the Chaplain, Rev. Tuomas H. Stockton. 
The Journal of yesterday was read and approved. 


The SPEAKER stated that the regular order | 


of business was the consideration of the report of 
the Committee of Elections in the case of Hon. 
Charles H. Upton, upon which the gentleman 


from Massachusetts [Mr. DeLano] was entitled | 


to the floor. 


MESSAGE FROM THE PRESIDENT. 


r , @epr rh 7 ani . aid || , 
The SPEAKER, by unanimous consent, laid || I should think, some twenty-five bills and peti- 


before the House the following message from the 
President of the United States: 
To the Senate and House of Representatives: 

In transmitting to Congress the accompanying copy of 
two letters, bearing date the I4th of February, 1861, from 
his Majesty the Major King of Siam to the President of the 
United States, and of the President’s answer thereto, [ sub 
mit for their consideration the question as to the proper 
place of deposit of the gifts received with the royal letters 
referred to. ABRAHAM LINCOLN. 

WasHinoTon, February 25, 1862. 

The message was referred to the Committee on 
Foreign Affairs, and ordered to be printed. 


Mr. WALTON, of Vermont. 


l ask the gen- 





Commerce, and, with the accompanying papers, 
ordered to be printed. 
NATIONAL FOUNDERY, ETC. 


Mr. ARNOLD, by unanimous consent, intro- 
duced a bill to establish a national foundery and 


BE. 


depots of arms on the lakes; which was read a | 


first and second time by its title. 
Mr. ARNOLD. 

to the committee on lake defenses, and printed. 
Mr. DELANO. I move,asanamendment, that 


| the bill be referred to the special committee on 


armories and founderies. 
Mr. ARNOLD. I hope the gentleman will not 
insist on that motion. 


I presume there will be no difference of opinion 
in regard to the matter. 

Mr. DELANO. I cannot understand upon 
what ground the gentleman can presume any such 
thing. This twofold subject of inquiry into the 
expediency of establishing national founderies 


| and armories has been before a special committee 


of this House since July last. There have been, 


I move that the bill be referred | 


The committee on lake | 
| defenses has the subject under consideration, and 





tions from all quarters of the country referred to | 
thatcommittee. That committee, as | understand, | 
thowgh I have been absent from my seat for some- || 


what over a fortnight, arg nearly prepared to re- 
port. It seems to me that if there is anything in 


| this bill, or anything of novelty in the project, or 
if it is calculated in any way to affect or influence | 
the opinion of the committee, that, of all other 


tleman from Massachusetts, who is entitled to the | 
floor, to allow me to make two reports from the | 


Committee on Printing. 

Mr. DELANO. I will yield the floor cheer- 
fully to any gentlemen who desire it, until the 
House is fuller. 

PATENT OFFICE REPORT. 
Mr. WALTON, of Vermont, from the Com- 


mittee on Printing, reported the following resolu- | 


tion; which was read, considered, and agreed to: 
Resolved, That one thousand copies of the report of the 
Commissioner of Patents, mechanical departinent, exclu 
sive of the lists of patents granted and patents expired, be 
printed for the use of the House. 
EXTRA COPIES OF BILL AND REPORTS. 


Mr. WALTON, of Vermont, from the same 
committee, also reported the following resolution; 
which was read, considered, and agreed to: 

Resolved, That there be printed in pamphlet form, for the 
use of the House, ten thousand extra copies each of the 
act of February 25, 1862, ‘to authorize the issue of United 
States notes and for the redemption or funding thereof 


and for funding the floating debt of the United States ;” of | 


the report of the Committee on Commerce on the commer- 
cial relations of the United States with the British North 
Ameriean provinces and possessions, as affected by the 
treaty of 1854, known as the reciprocity treaty ; and of the 
report of the Committee on Military Affairs, in regard to 


the construction of a ship canal from the Mississippi river 
to Lake Michigan. 


VOTES RECORDED. 
Mr. DUELL. Having been absent on Tues- 
day when the final vote was taken on the bill to 


make an additional article of war, I ask leave to 
record my vote upon it. 

The SPEAKER. Leave was granted yester- 
day to gentlemen who were absent, to record their 
votes on that bill at the Clerk’s desk. 

Mr. DUELL recorded his vote in the affirm- 
ative. 

Mr. CAMPBELL also recorded his vote in the 
affirmative. 

PROCEEDINGS OF THE 22D OF FEBRUARY. 


Mr. WRIGHT. I desire to inquire of the 
chairman of the Committee on Printing, whether 
any resolution has been referred to them for the 


printing athe preceniangs of the 22d of February, | 


including the Farewell Address? 
The SPEAKER. | The concurrent resolution 
of the two Houses directed it to be done. 


ABOLITION OF COLLECTION DISTRICTS. 


_ Mr. WASHBURNE, by ursanimous consent 
introduced a bill abolishing certain collection dis- 
iricts, and reducing the ccmpensation of collect- 


ors and surveyors in California; which was read a |! 


first and second time, referred to the Committee on 


committees, is the one toconsider the proposition. 


Mr. ARNOLD. 


This bill proposes to estab- || 
| lish, in accordance with the recommendation of | 


the War Department, naval depots of arms on | 


the lakes, and that part of it at least rightfully || pired in this House at the time of the general ref- 


belongs to the committee to which I ask its refer- 
ence. It also proposes the establishment of a na- 
tional foundery. 
establishment of a national armory. I desire, 
therefore, that it shall take this reference. I will 
remark, in regard to the committee on the estab- 


It has nothing to do with the | 


| lishmentof anationalarmory, that I do not think, | 


from what I hear of the deliberations of that com- 
mittee, that there will be any difference of opinion 
between that committee and the committee to 
which l ask the reference of the bill. 

Mr. DELANO. From whatauthority does the 
gentleman derive that information? 


~ Mr. ARNOLD. 


From the language of the 


| members of the committee, who, | understand, 











f 


have acted in the absence of the gentleman. 1 
ask simply, as a matter of courtesy, that the bill 
which [ have introduced may be printed, and re- 
ferred to the committee I have indicated. When 
it comes back, if it is not satisfactory to the gen- 
tleman, he can move its reference to the other com- 
mittee. 

Mr. McK NIGHT. I think the suggestion of 
one, that there being a committee raised by vote 
of the House on the question of an armory— 
which committee, | understand, have, in connec- 
tion with the armory project, taken into consid- 
eration also the establishment of one or two na- 
tional founderies—that there is peculiar propriety 
in referring this bill to the armory committee. I 
have only heard it incidentally, and outside of the 


committee; but | understand that they have agreed | 


to make a certain report to the House, embracing 


the establishment of an armory and of two found- | 


eries, and perhaps an arsenal. I think, therefore, 


that this bill ought, by all means, to go to that 
committee. 


Mr. ARNOLD. The billis on asubjectentirely 


distinct from that which they have under consid- 


eration. The bill isin regard to the establishment | 


of naval depots on the lakes, and the commit- 
tee on the armory has nothing to do with that 
subject. I trust, therefore, that the gentleman 
from Massachusetts will not insist on his motion. 
I will say to the gentleman, that that committee, 
appointed in July last, has not yet reported, and 


that when this bill shall be ready to be reported |} 
back, I will advise the gentleman, so.that, if he | 


| the gentleman from Massachusetts is a very proper | 


| the bill read. 











ment. The suggestion which I would make is 
this, that so much of this bill as refers to the es- 
tablishment of a national foundery be referred to 


special committee on a national armory and 
fofindery. 


The SPEAKER. The Chair does not see how 
the reference of a bill ean be thus divided. 

Mr. KELLOGG, of Ulinois. If that is not in 
order, Mr. Speaker, and probably it is not, I shall 
be in favor of referring the bill entirely to the spe- 


| cial committee on the subject of a nationalarmory 
| and foundery, because the material part of it is, 


as | think, the foundery itseif. I sug 


' st thatthe 
bill take that direction. 


That committee will be 


| prepared to report in a very short time, and its re- 
| port will cover the main proposition in this bill, 


1 think it peculiarly proper and just that the bill 
shall go to that committee, which has the subject 
in charge. I think that the interest of my col- 
league, and the interests of the West, will be suf- 
ficiently and amply guarded by the report of the 
special committee. 

Mr. DELANO. Mr. Speaker 

Mr. WASHBURNE. 1 should like to have 





The SPEAKER. It cannot be read now, un- 
less the gentleman from Massachusett§ yields for 
the purpose. 

Mr. DELANO. I shall not yield for that pur- 
pose at present. I am now ready, after hearing 
the remarks of the gentleman from the Chicago 
district, to unfold a little more the reasons that 
seem to have animated certain gentlemen in this 
House in wishing to have this bill referred to 
the committee on lake and river defenses rather 
than to the special committee on the subject of a 
nationalarmory. [have no doubt that what trans- 


erence has long since passed from the minds of 
most members of the House. 

Mr. WASHBURNE. I rise to a question of 
order, I think we havea right to have the bill 
read before the question is discussed, 

The SPEAKER. Not while a gentleman is on 
the floor, as it would have to be taken out of his 
time. 

Mr. WASHBURNE. If the gentleman from 
Massachusetts is speaking on the election case, 
well and good. 

The SPEAKER. The gentleman from Mas- 
sachusetts is entitled to the floor. 

Mr. DELANO. I was proceeding to say, Mr. 
Speaker, that when the President’s message was 
referred to the various committees of the House, 
the question came up as to the appointment of a 
special committee on the subject of coast defenses, 
and also on the subject of a national armory and 
foundery. “There had been already appointed a 
special committee on the lattersubject. The House 
decided at that time, under the ruling of the Chair, 
that the question as to the establishment of a na- 
tional armory and foundery should go to the spe- 
cial committee on that subject, and that it was not 
in order to refer it to the newly proposed commit- 
tee on lake and river defenses. What was the 
effect of that decision? It was, that from that time 
to this every proposition relating to the establish- 


| ment of a national armory and foundery has been 
| referred to the special commrittee on that subject, 


|| and its reference to the special committee on the 


desires to have it referred to the special committee | 
on a national armory, he may have it so referred. | 


Mr. KELLOGG, of Illinois. 


league permit me to make a suggestion. 


Will my col- 


Mr. DELANO. Ido not yield the floor ex- | 


—- for a momentary explanation. 
r. KELLOGG, of Illinois. Only for a mo- 


i 


subject of lake and river defenses has been ruled 
out of order, and that ruling has been acquiesced 
in by the House. 

Now, what has been the action of the last-named 
committee? The first intimation I had was, that 
it was notonly considering the subject of lake and 
river defenses generally, but had also, by usurpa- 


| tion of the authority of the other special commite 


tee, chosen to go into this very question, and con- 


| sider it as a part of its proper business. I submit 


to the House that this 1s but a piece of the same 
plan and proceeding. The gentleman from the 
Chicago district, who is, | understand, chairman 
of that committee, introduces this bill and asks to 
have it referred to his committee. What will be- 


/ come of it, or what competition or collision there 


may bein the future between that committee and 
the special committee on the snbject of national 
armories | leave the House to judge. One thing 
is true, and that is the prineipal fact which the 
House should understand, that since July last 
there has been a committee appointed on this spe- 
cial subject, and that the gentleman who is at the 
head of a committee charged with an entirely dif- 
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ferent subject now proposes to withdraw from the J| 


proper reference this bill, and refer it toa commit- 
tee which has no just right to consider the subject- 
matter. I move the previous question on the mo- 
tion of reference. 

Mr. ARNOLD. I hope the gentleman from 
Massachusetts will permit me to reply to the 
charge of usurpation. 

Mr. DELANO. 
the previous question. 

Mr. ARNOLD. I will do so. 

Mr. DELANO. Am I to understand, Mr. 
Speaker, that the time consumed by gentlemen on 
this subject of an armory is to be deducted from 
the time which I had intended to consume on the 
contested-election case from. Virginia? 

Mr. ARNOLD. I have nothing to do with 
that. ‘ 

Mr. DELANO. The Speaker is aware that 
several gentlemen appealed to me to yield inform- 
ally for them to present certain matters to the 
House. Among other things was the bill pro- 
posed by the gentleman from the Chicago district, 


| } 


If the gentleman will renew 


which | supposed would not occupy a moment’s | 


time. It seems that that was a matter of more gen- 
eral interest than was anticipated. The question 
is, whether the time consumed shall be deducted 


|| allowed to refer to what has been done in com- 


| referred to the special committee on the estab- 
| lishment of a national armory. Now, if the gen- 


from the time which I was otherwise entitled to || 


on the subject of the Virginia contested-election 
case, 


TheSPEAKER. The Chair thinks thatas this 


/and petitions of the character indicated by the 


subject came in by unanimous consent of the || 


House, it will not come out of the gentleman’s 
time. 

Mr. WASHBURNE. That is different from 
the decision which the Speaker made when I 
wanted to have the bill read. 

The SPEAKER. The gentleman from Mas- 
sachusetis was then on the floor, and had a right 
to occupy an hour on this question if he chose. 

Mr. WASHBURNE. 1 did not understand 
that to be the ruling of the Chair. 

The SPEAKER. The gentleman’s presump- 
tions are not the decisions of the Chair. 

Mr. WASHBURNE, I presume the Chair 
always decides right. 

Mr. ARNOLD, Mr. Speaker, in July last a 
committee was raised by the House, on the motion 
of a gentleman from Pennsylvania, which was 


charged with the subject of the establishment of | 


a national armory. Atthe opening of the present 
session of Congress the President thought proper 
to call the attention of the House to the condition 
of lake defenses. Our relations with Great Brit- 
ain at that time were such as, in the opinion of the 
President, required Congress to give its attention 
to these defenses. 
man on this floor residing near the northern lakes, 
that they had been unfairly stripped df arms, their 
fortifications being left without a single gun. So 


much of the President’s message as related to that | 


subject was referred to the selectcommittee. After 


it put itself intocommunication with the Secretary 
of War and the general commanding the Army. 
important measures were recommended by the 
Secretary of War, by tae chief of the Topograph- 
ical Bureau, and Uy the Commanding General of 
the Army—am@gng others, to provide means for 
arming, not only the fortifications now existing 
on the lakes, but arming the mercantile marine on 
the lakes. 

The fact was developed in the investigations of 
the commitice that the American merchant marine 
on the lakes amounted to twelve hundred vessels, 


while the Canadian was only about three hundred. | 


The fact was also brought to light that there were 
some fifteen thousand sailors engaged in Amer- 
ican vessels on the lakes, while our Canadian 
neighbors had only three or four thousand. But 
this preponderance was without avail unless there 
Were means of arming the merchant marine. The 
committee deemed it its duty to report the neces- 
sity of establishing somewhere in the vicinity of 


It was known to every gentle- | 





the Inkes the means of manufacturing ordnance, | 
in order to put the lake coasts in a condition of | 


defense; and it recommended the establishment of 
a depot of arms on Lakes Michigan, Erie, and 
Ontario, and instructed me to prepare a bill for 
that purpose. I have just introduced, in accord- 
ance with their suggestion, a bill providing for 
the establishment of a national foundery and for 
naval depots. Now, sir, { ask simply for the 
reference of that bill to the committee which has 


i 
i 


| 


| original resolution of the House constituting that 
committee, did not name a national foundery at 








| embraced in the bill. 


| 


| the subject of the defenses of the northern frontier, 


| are prepared to report a provision for the estab- 


| the committee on the establishment of a national 
that committee had been organized by the Chair, || 


| through the medium of what committee this sub- 


charge of that subject. The gentleman from 
Massachusetts objects because he is a member of 
a committee which has charge of, not a national 
foundery, but a national armory. 

Mr. DELANO. I[ask the gentleman to permit 
me to say a word just at this point. The gentle- 
man intimates that I object to the reference of this 
bill to his committee, although the subject of a 
national foundery has been committed to the com- 
mittee on lake defenses, while it has not been | 


tleman from Illinois insists that that is the true | 
version of the authority committed to each of these 
special committees, | would refer him to the action 
of the House to show what is the scope of the 
authority given to the special committee on the 
establishment of a national armory upon this sub- 
ject. Suir, there have not only been referred to 
that committee various bills and various proposi- 
tions relating to a national armory, but quite as 
many bills‘and propositions, if not more, relating 
to the establishment of a national foundery. 

It has been ruled in committee—if I may be 


mittee—that it was within the scope of their in- 

quiry as well to consider the subject in relation to 

a national foundery as a national armory. 
Mr. ARNOLD. 1 am aware that sundry bills 


gentleman from Massachusetts have been referred 
to that committee. I am aware, also, that the 


all, but related specifically to the establishment of 
a national armory. 

But, sir, | do not deem the action of the House 
which is proposed at this time of as much im- 
portance as the gentleman from Massachusetts 
seems to regard it. The subject of lake defenses, 


embraced in so much of the President’s message | 
as was referred to the special committee upon that | 
subject, did speak of propositions to provide arms | 
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| of any very great debate. The guns on the north- 
| ern frontier have all been taken off to the Missis- 
| sippi. There ig not a gun at one of the northern 


_guns should be cast for that purpose. 





and ordnance for the defense of the northern fron- | 
tier; and I need not surely detain the House by 
showing that to defend the northern frontier re- 
quires ordnance, and the provision of that ord- 
nance is necessarily connected with that subject. 

I have no controversy with the committee on 
the establishment of a national armory as to who 
shall report this measure; none at all. If they | 


lishment ofa national foundery, which will enable 
us to arm the forts and vessels upon the northern | 
lakes, if it shall be necessary to arm them, it is 
immaterial to me whether that proposition comes 
from that committee or from the committee on 
lake defenses. But I ask the gentleman to listen 
to the suggestion I made, that while this bill relates 
to the subject of a national foundery, of which 


armory has taken cognizance, it also relates to 
another matter with which they have no possible 
connection, to wit: the establishment of naval 
depots. Why, then, does the gentleman insist 
upon the reference to the national armory com- 
mittee of a proposition to establish naval depots. 
If that committee will report in favor of the estab- 
lishment of such a national foundery, I have no 
doubt the committee on lake defenses will forbear 
to take any action upon that subject. I care not 





ject comes before the House. I simply now de- 
sire that the committee on lake defenses, which 
have given to that subject a very careful consid- 
eration, who have taken the nied of the War 
Department upon thesubject, should have referred 
to them a bill which has been presented to the 
House in accordance with their suggestion. I 
submit that the mere question of form, whether 
this bill shall be referred to one committee or the 
other, can in no manner interfere with the action 
of that committee, and I trust that there will be no 
more controversy on the subject. Jt is a matter of 
ordinary courtesy, that the member introducing 
the bill may have it referred to the committee 
which he desires; and especially as the other com- 
mittee, which seeks to obtain possession of it, have 
no possible jurisdiction over one of the subjects 


a aa/aannnnnnnnnsans-S=nona 


Mr. SPAULDING. If the gentleman will al- 
low me fora moment, I wish to state that itseems 
to me this is so plaina case that it does notadmit | 
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forts, and it is absolutely necessary that some 
And why 
the gentleman frm Massachusetts should oppose 
so plain a propos... = as this, ] cannot under- 
stand. The establi. . nentof a national foundery 
at Chicago is absolut ly necessary. 

Mr. OLIN. Will. y colleague yield to me for 
a moment? 

Mr. SPAULDING. Not now. The question 
now is not upon the merits of the bill. This is 
the mere ordinary form of having the bill referred 
and printed. hen it is reported, and properly 
before the House, the discussion of its merits may 
then be properly gone into; but now it is a mere 
matter of courtesy that the bill, which has been 
introduced by the gentleman from Illinois, should 
be printed and referred to the committee indicated 
by him. Ido not see why the gentleman from 
Massachusetts should object to that. 

Mr. ARNOLD. Now, Mr. Speaker, I trust 
that, without further debate, this bill will be re- 
ferred to the committee I have named. I regret 
that a mere matter about the reference of the bill, 
not at all involving its merits, merely involving 
the question of what committee shall act upon the 
subject, should have excited so much controversy 
here. Now, sir, I will not longer occupy the 
time of the House, but call the previous question. 

Mr. NOELL and Mr. OLIN rose. 

Mr. ARNOLD. I will withdraw the demand 
for the previous question, and yield to the gentle- 
man from Missouri. 

Mr. NOELL. As a member of the special 
committee on lake defenses, I desire to say a single 
word, 

Mr. OLIN. I object to the gentleman from 
Illinois yielding the floor, unless he yields uncon- 
ditionally. 

The SPEAKER. Objection being made, the 
gentleman cannot yield, unless he yields uncon- 
ditionally. 

Mr. ARNOLD. I will yield the floor to the 
gentleman from Missouri, if he will renew the 
call for the previous question. 

Mr. NOELL. I will. 

Mr. OLIN. [I rise to a question of order. My 
point is, that two gentlemen cannot bargain for the 
floor on the condition that one or the other shall 
call the previous question. 

The SPEAKER. The Chair recognizes no 
such bargain. He understands the gentleman 
from Illinois to have yielded the floor uncondi- 
tionally. 

Mr. NOELL. I desire to make this suggestion 
to the House. I understand the question before 
us to be as to the propriety of referring this mat- 
ter to one committee or the other. Now, the com- 
mittee on lake and river defenses were intrusted 
with, and did inquire into, not merely the matter 
of fortifications alone, but so far as the defenses 
of the northern lakes and rivers are involved, they 
have a perfect right to consider the question of the 
establishment of armories or founderies in connec- 
tion with the subject of fortifications. It wasa 
legitimate subject for the consideration of this com- 
mittee, 

Mr. DELANO. In order that the House may 
understand precisely what power was given to the 
committee, f denies to read the report, as it is given 
in the Globe, upon the original reference of this 
matter. Itis most distinctly stated. It was then 
attempted to embrace both subjects, in the refer- 
ence to the same committee; but that reference 
was not only ruled out by the Chair, but the rul- 
ing was acquiesced in by the House. Now, lask 
the Clerk to read the report of that proceeding. 

Mr. NOELL. I understand that this commit- 
tee was raised by aresolution of the House. That 
resolution defines the power of the committee, 
which is to take into consideration the subject of 
the defenses of the northern lakes and rivers. 

Mr.DELANO. Dol understand that the gen- 
tleman declines to yield for the purpose of having 
this report read ? 5 

Mr. NOELL. I do, for the reason that it has 
nothing whatever to do with the power of the 
committee. The question referred was the ques- 
tion of the defenses of lakes and rivers—not the 
question of fortifications simply; but they have 


equally high authority to consider the question of 


the establishment of founderies and armories at 
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senie j s from the points where the || for the purchase and repair of plate and repair of gas fittings 
convenicnt @istanees $F P || for the President’s House, $2,613. 


fortifications are to be erected, which are essen- || 
tially necessary to these defenses. f 
| desire to say this much upon this question. I 
do not understand that this reference has anything | 
to do with the power of the committee. We were | 


it 
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| twenty-first amendment of the Senate, and agree to the | 
same, with the following amendments: In line three, of | 
said amendment, strike out the word “sell,”? and insert | 
** lease ;’’ and in line six, atter the word “ notice,”’ insert 
. : || **thereof;’? and strike out, in lines six and seven, the fol- 
intrusted by the House with the duty of consid- || lowing words: “ of the time, place, and terms of sale ;”? and 
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which now comes before the House. The ques- 
tion now is, whether Charles H. Upton, who has 
been sitting with us from the 4th of July last up 
to the present time, and has been acting as a mem- 
ber upon this floor, and as a member of one of the 
principal committees of this House—whether he 
| shall, under the juégment and decision of this 


That the House recede from their disagreement to the 


ering the whole question of lake and river defenses. ] insert, in line ten, after the word “authorized,” the follow- || House, longer be permitted to retain his position 
We had the right, therefore, to consider the ques- | ing words: “to use it for the sick and wounded soldiers of || here, or shall be ousted from the seat he has solong 


tion of armory and foundery establishments; and 
we have it from the highest authority in the coun- | 
try on the subject to say that the establishment 
of manufactories of arms, at convenient distances 
from the points of defense, was indispensably 
essential. L renew, as [ promised I would, the 
demand for the previous question. 

Mr. MOORHEAD. I hope that I will be per- 
mitted to say a word, | 

Mr. OLIN. I have had the floor, and I object 
to any family arrangement about the floor. Lwant 
all to have a fair chance to speak on this subject. 

Mr. STEVENS. There is so much confusion | 





the United States,”’ Ke. 


JAMES ALFRED PEARCE, || 0Ccupied. You will now see, sir, the foree of my 


J. R. DOOLITTLE, | suggestion. I wasglad that there was a littledelay 
DANIEL CLARK, || upona collateral matter, so that the seats of mem- 
Managers on the part of the Sonate. '| bers might be filed before we were called upon fur- 
aetna aoe, || ther to hear and’act on the question of Mr. Upton’s 
CHARLES R. TRAIN, \ election. It was with the deepest regret that I 
Managers on the part of the House. || saw yesterday, when the gentleman from Ohio, 


Mr. STEVENS. I do not propose to make any | [Mr. Rippie,] the gentleman from Maine, {Mr. 


speech on that report of the committee of confer- | Fessenpen,] and the gentleman from New York, 
ence. I think that it explains itself. I demand, || [Mr. Sepewick,] were appealing to the House in 


therefore, the previous question on its adoption. 


main question ordered to be put; and’under the 


behalf of my friend from Virginia, and in favor of 
The previous question was seconded, and the || his retaining his seat from the seventh congres- 
| sional district of that State, that there was not at 


in the House that it is really difficult to tell what | operation thereof the report of the committee of || any time during that discussion a quorum of this 


is before it. 

The SPEAKER. The question is on second- || 
ing the demand for the previous question on the || 
pending motions of reference. : 

Mr. KELLOGG, of I!linois. I ask the unani- 
mous consent of the House to make an explana- 
tion on this question, 

Objection was made, 

Mr. STEVENS. I move that the whole sub- 
ject be laid upon the table. | 

Mr. SPAULDING. I demand the yeas and || 
nays on that motion. 

Mr. KELLOGG, of Illinois. There is misap- 
prehension on this question, and I ask to make an || 
explanation. 

The SPEAKER. Debate isnot inorder. _|| 

Mr. KELLOGG, of Illinois. I ask the unani- || 
mous consent of the House for leave to say a few 
words in explanation. | 

Objection was made. 

The yeas and nays were not ordered. 

The question was taken on Mr. Srevens’s | 
motion; and it was agreed to. 

So the whole subject was laid upon the*table. | 


MELANCTHON B. WOOLSEY. 


Mr. F. A. CONKLING, by unanimous con- 
sent, introduced a bill to place the name of Me- | 
lancthon B. Woolsey on the active service list of 
the Navy; which was read a first and second time 


by its title, and referred to the Committee on 
Naval Affairs. 


- ENROLLED BILL. 


Mr. GRANGER, from the Committee on En- 
rolled Bills, reported that they had examined and 
found truly enrolled a bill (S. No. 212) to author- 
ize the Secretary of the Treasury to issue certifi- 
cates of indebtedness to public creditors; when the 
Speaker signed the same. 


CIVIL APPROPRIATION BILL. 
Mr. STEVENS. I rise to submit a report from 


the committee of conference on the disagreeing 
votes between the two Houses on House bill No. 
154, making appropriations for sundry civil ex- 
penses of the Government for the year ending the 
30th of June, 1863, and additional appropriations 
for the year ending the 30th of June, 1862. I ask 
that the Clerk read it. 

The Clerk read, as follows: 

The committee of conference on the disagrecing votes of 
the two Tlouses on the amendments to the bill (H. R. No. 
154) making appropriations for sundry civil expenses of the 
Goverument tor the year ending the 30th June, 1863, and 
additional appropriations for the year ending the 30th June, 
1862, having met, after full and free conference have agreed 
to recommend, and do recommend, to their respective 
Houses as follows: 

‘That the House of Representatives recede from their dis- 
agreement to the fifth, sixth, seventh, eighth, ninth, tenth, 
sixteenth, and eighteenth amendments of the Senate, and 
agree to the same. . 

That the House recede from their disagreement to the 
eleventh amendment of the Senate, and agree to the same 
with an amendment, as follows: Strike out of said amend- 
ment, in tine three, the words “ one thousand,” and insert 
in lieu thereof “ five hundred.” 

That the Senate concur in the amendment of the House 
to the thirteenth amendment of the Senate. 

That the Senate concur in the amendment of the House 
to the Senate’s seventeenth amendment, with the follow- 
ing amendments: Strike out, in lines one and two of said 
amendment, the words “in the expenditures of,” and iu- 
sert the words “ of appropriation for repairs of the Capitol 
made by ;”’ and add, at the end of said House amendment, | 
the following: 

To enable the Commissioner of Public Buildings to pay 











establishment of a national armory 


conference was adopted. \ House present, intent on the business of hearing 
Mr. STEVENS moved to reconsider the vote || and determining that imporiant judicial question. 
by which the report was adopted; and also moved || That is the reason, if you desire to know, why I 
that the motion to reconsider be laid upon the || was content to see informal matters brought be- 
table. || fore the House until the House was full, and all 
The latter motion was agreed to. | of the members were present, prepared to enter 
‘ oy ae 5 | upon these the highest of the legislative functions, 
ADDITIONAL CLERKS. relating to this question of privilege now pending 

Mr. STEVENS, by unanimous consent, from || before it. 
the Committee of Ways and Means, reported a || __I desire, though I confess I do it hopelessly, 
bill to provide for the appointment of additional || that every member of this House may be able to 
clerks in the office of the Assistant Treasurer in || say, before casting his vote on this question, that 
New York, and for other purposes; which was || he has not only read the report of the Committee 
read a first and second time by its title, ordered to || of Elections, but every syllable of testimony upon 
be printed, and referred to the Committee of the |! which that report is founded. Unless I can be 
Whole on the state of the Union. || satisfied that gentlemen will, on a vital question 
NULLIFICATION, ETC. | like this, refrain from their customary listlessness 
; and give their attention to the business before 
Mr. WRIGHT. I ask the unanimous consent || them, I despair of justice being done; and Fappeal 
of the House to submit the following résolution: || most earnestly to members of this House, before 
Resolved by the Senate and House of Representatives ofthe || recording their votes, to take pains to understand 


United States of America in Congress assembled, Phat the | from the beginning to the end not only the report 
proclamation of Andrew Jackson on the subject of nullifi : . 


cation be printed together with the Farewell Address of || of this committee, but also the twenty pages of 
George Washington, for'distribution. || printed testimony taken in the case. It is a rea- 
There was no objection. } sonable request, considering that the proposition 
Mr. STEVENS. I move to amend the reso- || 18 nothing less than to oust a member from his 
lution so that it will also provide forthe printing of || seat in this House, which he has been occupying 
the Declaration of Independence for distribution. || Since the 4th of July last. 
The amendment was agreed to. ] Now, Mr. Speaker, as testing the reasonable- 
Mr. WASHBURNE. | object to putting that || €8s of this desire, | would like to put the ques- 
resolution on its passage at this time. || tion to gentlemen on all sides of this House—I 
Mr. WRIGHT. I only ask that the resolution || care not what their former political associations 
be referred to the Committee on Printing. | have been; I care not what their prejudices are, 
Mr. WASHBURNE. Ido not object to that; || °F what their opinion as to any future policy may 
and I submit the motion that the resolution be re- || be—I would like to inquire of every member, 
ferred to the Committee on Printing. ee - not he ae eee that — reading 
j as ac 7 to the twelve pages of this committee's report, 
eee =— wi | and the peente Gage of testimony which peste: 
VIRGINIA CONTESTED ELECTION. | panies that report, which is essential to a correct 
TheSPEAKER. The question now before the || understanding of thecase? I do hope, if they have 
House is the unfinished business yesterday, being || not given that time to the subject, if they have not 
the report of the Committee of Elections on the || been able to sacrifice that much of their patience 
case of Hon. Charles H. Upton, claiming to rep- || and attention, they will not consider that they 
resent the seventh congressional district of Vir- || have any right to lift up their hands or their voice 
ginia, on which the gentleman from Massachu- || when sitting in judgment, and pronouncing upon 
setts [Mr. Dexano] is entitled to the floor. the right of my friend to a seat here. And in the 
Mr.DAWES. l|ask my colleague to yield the || few remarks I have to make, it will be my chief 
floor to me for a moment on a question of privilege. | desire to bring to the attention of members those 
Mr. DELAQO. I will. doso with pleasure. parts of the evidence which may have failed to 
Objection was made. | meet with their personal perusal, in order that 
Mr. DELANO. Mr. Speaker, I do not regret || they may understand precisely what it is which 
the time that has been consumed in disposing of || is now in cpntroversy. And that brings me at 
a subject of such considerable interest to my con- || once to the inquiry as to what force or what con- 
stituency—the reference of this question of the || clusiveness ought to be attached to this unanimous 
report of the Committee of Elections. I may say 
The SPEAKER. The Chair does not see what || that no member of this House can respect each 
that has to do with the question before the House, || and every member of that committee—the gentle- 
of whether the gentleman from Virginia [Mr. || man who reported the adverse resolution not less 
Upton] is entitled to represent the seventh con- |) than the chairman of the committee, who is my 
gressional district of that State or not. | colleague upon this floor—more than I do; and 
Mr. DELANO. Mr. Speaker, I am as much || if there is any committee of the House to whose 
convinced of that as yourself; but kam not aware || judgment I would be willing to submit my own 
that anything has as yetpeen said by me to show |; and be bound thereby, I would certainly defer to 
that I have been wandering from the question || none more readily than to the Committee of Elec- 
before the House. [ had not finished the sentence || tions. But, while making this concession to the 
committee, I must call attention to the limited 
I will, therefore, repeat. The time which has || state of the question pending before the House, 
been consumed upon the question of reference || and insist that the real question is one merely as 
has been well spent, upon a subject which, though || to the application of a principle, and not in the 
it concerns a matter of considerable interest to my || slightest degree involving any matter of fact. 
constituents, falls far short in importance of that || I probably should not have found myself ad- 








1} 








I was in the act of uttering. 








* 
' 
"a 
t4 
> 
% 
; 
s 
a 
a 
* 
@ 
; 
: 
f 
i 
' 
: 
a 
“ 
I ‘e 
bit 
ke 
a 
~ 24 
ef 
4 ea 
eh 
oe 
a 
a 








1002 


dressing the House atthe present time had it not 4) for the committee in that matter. 1 did say for || 
been that three or four weeks ago I unexpectedly | 


had my attention called to the proof-sheets of the 
report ofthiscommiuttee. I know that unwittingly 
the chairman of the Committee of Elections, my 
colleague, |Mr. Dawes,} in the heat of argument 
atthattime upon this matter, let slip from his lips 
a suggestion that the gentleman from Virginia 
[Mr. Upton] had been getting me to come here to 
But, sir, Il take it l have no need 
of exculpating myself from any such impeach- 
ment as this. I should be the last man whom the 
gentleman from Virginia, or any other man hav- 
ing a contested seat in this Hougt, would apply 
to for aid in any such exigency. But the gentle- 
man who made this report [Mr. Worcester] 
knows very well that it was by the merest acci- 
dent that my attention was called to the proof- 
sheets as they were tn his own hands for revision, 
and that at the very time of reading it over I ex- 
pressed at Jeast this much of surprise—and | de- 
Sire just at this point to call the attenuon of the 
House to it—that I thought the question of prin- 
ciple involved here as grave in importance as any 
upon which this Hlouse could be called on to act, 
and I certainly intimated, upon my hasty reading 
of their report, that L thought the committee ought 
to have come manfully up to the issue of princi- 
ple involved, while, in reality, acting too timidly, 
as I thought, they had shunned the important is- 
sue by finding the fucts against the sitting member, 
and that upou an issue of fact merely they had 
concluded to advise the House to turn him out of 
hisseat. But, Mr. Speaker, | am entirely satis- 
fied, afler conversation with various me mbers of 
the committee, that they do not wish the House 
to consider the question upon any such narrowand 
technical ground as that intimated; but that they 
desire the Houseé to come directly and squarely up 
to the question of principle which | consider in- 
volved in the report, overlooking, if there is any 
room for technicality, every question of form 
which may be supposed to divert from the force 
of the sitting member’s case; and thatthey assume, 
at least for the purposes of this case, that the sit* 
ting member has ten votes duly given and as duly 
certified to the House as the circumstances of the 
times would permit. 


defend his case. 


[tis upon this assumption 
of fact that | desire to consider my friend’s case. | 

Mr. WORCESTER. Will the gentleman al- 
low me to put him right in one respect? Some- 
thing was said in the course of debate yesterday 
ofan admission by the chairman of the Commit- 
tee of Elections, of certain certified votes said to 
have been cast for the sitting member. As the 
organ of the committee who made this report, | 
would say that neither the committee nor the 
chairman of the committce is authorized, nor is 
it competent for them, to make any such admis- 
sion. This, we understand, is a contested elec- 
tion, and not only the rights of the contestant are 
in issue, but the rights of the people of the district 
from which he comes. 

Mr. DELANO. I certainly was not expecting 
this retraction or recantation at this stage of the 

proceeding. 

Mr. WORCESTER, It is no retraction. 

Mr. DELANO. Three weeks ago, when my 
friend, [Mr. Uyeon,} immediately after the report 
came ti, had ascertained that the committee were 
really not satisfied that any votes were cast and 
certified to in that district, 1 did, in the warmth 
of my friendship for the gentleman from Virginia, 
as well as from a desire of justice, volunteer to 
state to the House my reasons for thinking that 
it was most reasonable that he should be permit- 
ted to furnish further evidence of the fact con- 
troverted, because it seemed to me that the com- 
mittee, in their report had, as if to avoid testing 
before the House the principle involved, found 
the fuct against him, and thus cut him off from 
ever reaching or presenting to the House the naked 
question whether a majority could by force dis- 
franchise a minority, however small. 

Mr. DAWES. If my colleague will allow me, 
perhaps itis due to the committee as well as to 
myself that I should make a statement here, I 
find that | was reported in the Congressional Globe 
as not only saying that | would myself admit that 
ten men voted for the incumbent precisely as he 
claimed they did; but I am further reported as 
having said that the committee would admit it. | 
may have said so; lam inclined to think, however, 
that I did not. [| had certainly no right to speak | 


myself—and I propose to repeat it, if it be found 
proper for me to say anything to-day—that I was 


ready to admit that ten men voted for the incum- | 


bent on that day just. in the manner in which he 
claims that they voted for him, and in no other 
way. That was all | intended to admit myself, 
or to state at that time, and it is due to the com- 
mittee that I should make this statement. This 
is my own admission, and upon that ground I 
wropose myself to submit some remarks to the 
Louse hereafter. 


Mr. DELANO. Now, I think, after what has 


fallen from the chairman of the committee, if we | 


will for a moment listen to the record of the debate 
as given in the Globe, we shall see at what disad- 
vantage the committee has taken my friend here, 
ifthey do not permit him to consider as established 
what he then proposed to establish, namely, the 
fiict of his having the votes upon which he now 
rests his claim. One would suppose from the 
admission then made, and from the admission 
which my colleague now makes, somewhat more 
narrowly, that no one of the committee would dis- 
pute that the claimant had these ten votes. Having 
rested on the admission that the committee would 
not contest these votes, the House will see his 
embarrassment if the committee now rise up and 
impeach the existence of these very votes. Il ask 
that the remarks of my colleague at that ume may 
be read by the Clerk. 

The Clerk read, as follows: 

* One word morc, and I will leave this matter for the de 
cision of the House. [am not going to have any words with 
the gentleman from Virginia as to whether he asked us to 
tell him how to conduct his case or not. He has conducted 
his case as he has seen fit toconductit, and the committee 
have come to a conclusion upon it. There is not a particle 
of dispute about the facts. The gentleman does not claim 
but ten votes. ‘The committee are willing to admit that ten 
men went and voted for him at Ball’s Cross Roads, exactly 
as he says they did. They do not entertain a doubt of that. 
The committee were unanimous in this matter. They do 
not entertain a doubt that ten men voted for the gentleman 
there.”? ° 

Mr. DELANO. 
occasion was there for my friend further to insist 
upon summoning these ten men before the com- 
mittee ? . 


Mr. DAWES. Why does not my colleague 
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| that he received these votes. 
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vebruary 27, 
good and loyal Virginians; and, after these various 
admissions, | shall, in the discussion of this ques- 


| tion, take it to be conceded as true that in that 


dark contest of disloyalty, he was backed by at 
least ten loyal voters of the seventh congressional 
district of Virginia. And this brings me to the 


| pointfrom which | proposed starting. It was not 


the question of fact whether he received ten votes. 
I did not suppose thatany member of this House 
would doubt that fora moment. It is conceded 
It is conceded that 
he made every effort to get before the people of the 
seventh congressional district; that he appealed 
to one gentleman of his acquaintance of distinction 


| and public note to become a candidate and that he 


declined; that he then appealed to another gentle- 
man and that he declined; and that having been 
abandoned and betrayed first by one and then b 

another, at the last moment he concluded, for the 
credit of his district, that he would stand himself 
as a candidate; and the only question before the 


| House I take to be whether, after having done all 


this and having received his ten votes, we are to 
sanction the doctrine of the committee that a man 
with but ten votes in a district otherwise thor- 
oughly disloyal shall not hold a seat on this floor, 


| but that his district must go unrepresented. 


Mr. LEHMAN. 


I would ask the gentleman 


| whether there is any evidence showing that any- 


With that admission, what | 


state the fact that this incumbent neverat any time | 


asked to summon either the whole ten, orany one 


of them; and that he never asked the opportunity of | 


proving that they voted for him? That was not 
what he asked. It was ina discussion between 
my colleague and myself that I made the state- 
ment, according to my recollection, as | have re- 
peated it this morning, and whiclrl had no right 
to state for any member of the committee. But 
the incumbent never at any time asked this House 
to permit him to produce any single one of these 
men who he claimed voted for him that day. 

Mr. DELANO. I cannot let the matter drop 
here. lask the House what was the purpose of 
the incumbent in appealing to the House for a par- 
tial reopening of the case before the committee, if 


it was not to relieve from all doubt that which | 
It matters | 


their report had brought into doubt? 
very little how one member of the House or an- 


| other member of the House proposed to relieve 


the matter of that doubt. My friend proposed to 


do it by summoning one or two of the sworn offi- | 
I proposed to do it by sum- | 


cers of the election. 


| moning every man who cast a vate on that day. 


It was practicable to determine the matter either 
way. Now, when the sitting member was pro- 
posing one method of relieving the House of this 
doubt, and | was proposing another method, my 
colleague [Mr. Dawes] came in and pledged him- 
self for the committee, that there was not a par- 
ticle of doubt that the ten votes were cast; but that 


| the committee were unanimous and never would 


question the fact here. L ask them with what face 
it can now be argued to the House that ten votes 
were not duly given for the sitting member by 
voters of that district? If it is the determination 
of the committee, after having misled the sitting 
member into the beliefgthat he would have the 
benefit of ten certified votes, to base their oppo- 
sition to him upon the ground that he received no 
votes, then I appeal to the House, in all fairness, 
to reopen the case and give him the chance which 
he then asked the House to give him. 


But, sir, [ do not believe that any one will seri- | 


| ously take the ground, even upon this report, that 





the sitting member did not receive the votes of ten 





body disputed the fact that ten men voted for Mr, 
Upton for Congress at that poll? 

Mr. DELANO. No man disputed the fact. It 
never has been disputed from that day to this; in- 
deed there was no man who had the courage in 
that district to come into the field to dispute that 
or any other act of any loyal man there until the 
district was under the protection of Federal bay- 
onets after this election had taken place. And 
that is precisely what challenges my admiration 
for my friend here, that when the whole district 
was disloyal, when men looked to their families 
and their property, and deemed it more prudent 
to forego the privilege of being represented in the 
Federal Congress than to bring themselves to the 
halter or their property to confiscation, my friend 
took his life in his hand and marched bravely up 
to the @emands of the times. He saw his prop- 
erty flanked by rebel pickets on the one side and 
by Federal pickets on the other, and there he stood 
resolved that nothing in that crisis should deter 
him from announcing himself as a candidate in 
the customary manner, and to ask of those who 
had the courage to vote, their suffrages in his be- 
half. That is precisely the way it stood. There 
was no question about his election made by any- 
body, and probably for, the very reason that no 
one had courage to make any or to call in ques- 
tion the validity of his election, because Federal 
bayonets had not at that time begun to inspire 
confidence in the gentleman’s competitor. My 
friend was fighting single-handed without support. 
Everybody else was succumbing to the rebel 
domination and revel ordinances. 

The gentleman who is here representing the 
seventh district was determined to stand up and 
to disregard those ordinances; he was determined, 
in spite of every influence brought to bear against 
him, to make his stand upon the ancient consti- 
tution and the ancient laws of Virginia, as though 
there had never been any attempt to repeal them. 

But, sir, the point J was considering was, how 
far the judgment of the committee in a case like 
this—the ten votes being conceded—is to be de- 
ferred to; and whether the House, merely because 
the report is unanimous, are to concur in their 
report. 

If it is conceded that there were ten votes for 
the sitting member, then the House, without any 
report, can readily see whether or not it was right 
or possible for the timid voters of the seventh 
district to vacate their rights and abandon their 
privileges, and thus to disfranchise a respectable 
or even a very small minority. Here is where I 
take issue with the committee. Was it competent 
for the majority, I do not care how large, of the 
voters of that Lewriet, by actual force or submis- 
sion to force, to disfranchise the minority, I do 


| noteare how small? I say,clearly not. In order 


| 


to show the House how the committee reason their 
case, I read a brief paragraph from their report: 
* Trappears, then, from the facts that we have cited from 
the history of the times; and from the foregoing evidence, 
that the authorities which had usurped and then had con- 
trol of the civil government and military forces of the State 
had, for the time being, set at defiance and annulled the 
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m mand of the army and navy of the State of Vir- || law of the State, as an attempt to resist or contravene the || this “ military league” be annulled, but it will have been 
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forces shall not be permitted to leave the State, but shall be 
delivered up to the Government of the Union; and those 
who refuse to do so will be guilty of treason, and be justly 
deult with ae traitor 

‘Treason against the United States consists as well * in 
adhering to its enemies and giving them aid” as in levying 
war. 

If it be asked, what are those to do who in their con 
eciences cannot vote to separate Virginia from the United 
States, the answer is simple and plain: bonor and duty 
alike require that they should not vote on the question ; and 
if they retain such opinions, they must leave the State. 

None can doult or question the truth of what I have 
written, and none can vote against the ordinance of seces 
sion who do not thereby (whether ignorantly or otherwise) 
vote to place himself and his State in the position I have 
indicated. J. M. MASON. 


Mr. DELANO, Mr. Speaker, there is one 
other document to which I shall ask the attention 
of the House. It is the manifesto of the gentle- 
man now occupying the seat here, published when 
he Geclared himself a candidate for Congress, after 
he had solicited two other prominent gentlemen 
in the district to become candidates, and failed to 
prevail on them. I desire to have that address 
read, to show the position occupied by Mr. Up- 
ton, and after that I do not care to trouble the 
House longer. 

The Clerk read, as follows: 

Fatits Cuuren, Farrrax County, May 15, 1861. 

On Friday last [| visited Alexandria, and placed the sub- 
joined announcement in the hands of the editor of the 
Gazette, who promised to publish the same if I would omit 


the portion contained in brackets. I consented to this 
change, but the promise has not been kept: 


To the voters of the seventh congressional district : 

I hereby offer myself as a candidate for election to rep 
resent you in the next (Thirty-Seventh) Congress of the 
(Uuited States, upon the basis of the maintenance of the 
Union. [The recent convention at Richmond, called with- 
out authority, and usurping all authority, has undertaken 


to set aside the supreme law of the iand in reference to | 


elections to Congress.—Acts 1852-53, chap. 3, sec. 7, p. 4 
As, therefore, in most of the precincts throughout the dis 
trict no poll will be opened for members of Congress, I call 
upon Union men to open side polls, and preserve the evi- 
dence of the wishes of the people, a copy of which may be 
transmitted to me, at Falls Church, Fairfax county, or to 
fion. John W. Forney, Clerk of the House of Representa 
tives, at Washington. CHARLES H. UPTON, 
At Alexandria I witnessed the first fruits of the revolution 
now in progress ; the wharves were without shipping, many 
of the stores were closed, and the streets, excepting a few 
persons in regimentals, were almost deserted ; the silence 
of the ancient borough, where the immortal Washington 
once voted and worshipped, was almost oppressive, and it 
was with asad heart that [looked upon all this. The lead 
ing spirits of this revolution talk about ** Lincoln’s Govern- 
ment—the North invading the South—a mercenary army 
menacing Virginia;’’ but all this is the language of bitter 


partisans. The North has never yet invaded the South— | 
the foot of no armed soldier of the Union has yet pressed 


the soil of Virginia, nor has the existing Administration 
done aught but dofend the flag and property of the nation, 
cut a path to its beleagured capital, and blockade the ports 
which refused to pay duties at the custom-houses of the 
Union. This is what has been done, and this is the whole 
of it; and for thus performing his sworn duty, the President 
of the United States has been accused of * invading the 
South,” and Jeff Davis, whose supporters have alf the while 
led the way in aggression, now talks of “* accepting” the 
the war which is made! The siege of Fort Sumter must 
be blotted from history before the world will ** accept”? this 
reversal of truth. 


belongs to South Carolina, whose public men openly avow 
that they have long sought an opportunity to overthrow the 
Government established by Washington and Jefferson and 
their compeers. 

The question whether Virginia will join the alliance 
formed by the Gulf States, for this purpose, is still before 
the people. The Kjchmond convention did not dare to take 


. it from them ; vet we are told that all are traitors who do not 


indorse the ordinance of * secession,” as it is called, passed 
by that convention. How is this? Did this convention, 
among their secret acts, abolish the Virginia bill of rights, 
the magna charia of Virginia liberty? If not, here is the 
second clause of that glorious instrument: “ That all power 
ts vested in, and consequently derived from, the people ; that 
magistrates are their trustees and servants, an at ali tizaes 
amenable to them.’’ This convention, then, is still amenable 
to the peopie, and the sixty-odd thousand Uniea majority 
which marked its election may hold it to account. The 
people have still one opportunity left (God grant that it may 
not be the last) to redeem their heritage, and restore the 
imperiled Union. The effort to deprive the people of their 
deliberate vote by clamor and threats, to put down tree- 
dom of speech and the press by denouncing the speedy 
infliction of the penalties of treason upon all who dare to 
question the wisdom and authority of the convention, if it 
succeeds, will make the election of Thursday next a mock- 
ery. Union men of Virginia! break the silence you have 
kept too long; come forth in your full strength, and show 
the world that Richmond is not all of Virginia ; and, if you 
cannot out-vote the troops which are now quartered upon 
you end eating out your substance, at Jeast show a moral 
strength in your numbers which will serve to make those 
who for a time hold your destinies in their hands, pause 
before they finally determine that Virginia, now the geo- 
graphical center of this great nation, shall be handed over 
to the new-fangled confederacy, to become their outposts, 
their fenee, and shield from danger, that they may sow and 
reap in safety, while our crops are tram down and 
wasted by armies and their camp-followers; that their wives 


Everybody knows where, and by whom, | 
this political saturnalia was begun; the glory and shame of it | 
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and children may sieep in security at their homes, while 
ours dre scattered and flying from their dwellings. 

My political creed, the same which Henry Clay believed, 
teaches me that my first obedience is due, not to Massa- 
chusetts, where | was born—not to Virginia, which holds 
all my earthly possessions, and where | have lived, with 
the exception of two brief intervals, for the last twenty-five 


| of the infamous scheme of the conspirators was 


to prevent, if possible, an election of members of 
Congress ftom the district in which this election 


| was held, as well as in other congressional dis- 


years—neither to the State of my nativity nor to the State | 


of my adoption, but to the United States of America; and | 


the Government under which we live, instead of a blessing, 
will be a torment, a perplexity, and a curse to the citizen, 
until the pestilent heresy of State sovereignty is rooted out 
of the land. Look at the condition, fellow-citizens, in which 
we are likely to be placed after the troops have fifed and 
drummed and bayoneted us out of the Union. If we ad- 
here to the flag of our country, we commit treason against 
the confederate States; if we go over to the confederate 
States, we commit treason against the United States; and 
thus the two governments have each a halter ready for our 
necks. We might as well go hang ourselves at once, and 
save them both all further trouble about our miserable car- 
easses. For myself, I shall take on no new allegiance, 
train after no new banner. ‘That I have lived under I will 
die under; and in this connection, I say, as Luther did at 
the Diet of Worms, **God help me—I can do no other- 
wise.”’ CHARLES H. UPTON. 


Mr. HARRISON. Mr. Speaker, time spent 


in the careful and thorough examination of this 


case is not, in my judgment, time misspent, for it | 


involves an important principle, and it may have 
much, certainly something, to do with the restora- 
tion of the Union in its pristine integrity, vigor, 
and glory. I shall occupy the attention of the 
House only a short time, because I think this is 
one of those cases which either commends itself to 


the favor or disfavor of the mind capable of com- | 


prehending it, upon the very statement of it. There 
are some propositions so reasonable and others so 
absurd that the mere statement either proves or 
disproves them. I think this is one of them. 
The chief objection urged against the right of 


the sitting member to a seat in this House, as I | 
understand it, is that, in consequence of the dis- | 


turbed political condition of the congressional dis- 


trict which he claims to represent at the time the | 


election was held, the majority of the voters did 
not or could not exercise the elective franchise. 
Mr. WORCESTER. If my colleague will allow 
me to interrupt him, I will say that the report is 
based upon no such view. ‘The report does not 


find that the sitting member is not elected for the | 
reason that the seventh congressional district of | 


Virginia was in a disturbed condition. It merely 
expresses a doubt whether the condition was such 
as to make this election valid; that is all. 


Mr. HARRISON. With all deference to my 


colleague, I understand that one of the chief points | 


made by the Committee of Elections against the 
right of the sitting member to retain his seat to be 


this: that, in the seventh congressional district of | 
Virginia, at the time prescribed by the law of the | 
State for the election of members of Congress, last | 
May, the condition of that district was such as to | 


prevent the electors of the district from voting for 
a member of Congress. But if I have misunder- 
stood the committee in that regard, no member 
who heard the discussion of this case yesterday 
has forgotten that that objection was urged, and 
very ably urged, by the learned gentleman from 
Rhode Island, [Mr. Suerrievp,] and,in my hum- 
ble judgment, it is the only point of objection 
which is entitled to much consideration in the in- 
vestigation of the case. 

Now, sir, I repeat that to my mind the only ob- 
jection against the right of the sitting member to 


retain his seat in this House which 1s entitled to | 
serious examination is, that in consequence of the 


disturbed political condition of the congressional 
district which he claims to represent, at the time 
the election was held, a majority of the voters did 
not or could not exercise the elective franchise. 

In order to test the soundness of this objection 
it is necessary to ascertain the cause of the alleged 
disturbed condition of the district in question, and 
to view the true nature of it. 
very briefly state what I understand these to have 
been. 

Shortly prior to the election under which the 
incumbent claims to retain his séat, a treasonable 
conspiracy against the Government of the United 


| States culminated in open rebellion. Many parties 


| 
} 
} 
} 
} 
| 


| 


| 


to this conspiracy and rebellion were citizens of 
the district in which the election now alleged to 
have been invalid was held. There were, conse- 
a at that time two classes of citizens in that 

istrict—loyal eitizens and traitors. It-appears 
from the report of the Committee of Elections 
which is now under consideration that the latter 
class was probably the most numerous. A part 


I will endeavor to | 











| or force. 


tricts where the conspirators supposed there w 
any hope of successful rebellion. 

To that end, in the month of April last, these 
conspirators, through the instrumentality of fraud 
and the power of the mob brought to bear upon 
the State convention assembled in Richmond, suc. 
ceeded in passing an ordinance, which, among 
other things, assumed to ordain that there never 
should be in the State of Virginia another elec. 


as 


| tion for members of the Congress of the United 


States. But, sir, that ordinance, as ¢very mem- 


| ber of this House, I trust, will admit, was, when 


it was adopted, and still is, an absolute nullity, 
It never had any legal or constitutional operation 
It is absolutely void. othing can be 
claimed from it to affect the rights of any loyal 
citizen of the State of Virginia, or of any State in 
the Union. 

Now, sir, the loyal citizens of the seventh con- 
gressional district of Virginia were desirous of 
frustrating that ve of the scheme of the conspir- 
ators to which I have alluded, by which it was 


| sought to prevent the election of members of Con- 


gress from-that State. To accomplish that end, 
it was necessary for those loyal citizens to hold 


| an election for a member of Congress at the time 


prescribed by the laws of Virginia. I grant that 
they could not hold an election on any other day, 


| because notwithstanding the ordinance of seces- 
| sion of Virginia, to which I have referred, under- 


took to abrogate the law prescribing the time and 
manner of holding elections for members of Con- 
gress in that State, that law was nevertheless in 
full force. Such an election was held. But it is 
said that all the loyal citizens of the district did 
not vote, because they dare not from fear of vio- 
lence. 

By whom was this violence threatened? By men 
who had committed treason against the Govern- 
ment of the United States and were in rebellion 
against its lawful authority. Neither those who 
voted at that election nor the member elected by 
them were parties to the means employed to de- 
bar any of the loyal electors from attending the 
polls. On the contrary, they did all they could 
do to avoid such duress. 

Now, I confess where an election is held, al- 
though it may be holden at the time and place, 
and in the manner prescribed by law, yet if either 
the successful candidate or his supporters, by 
means of fraud or violence, prevent the electors 
of the district from fairly exercising their right to 
vote, the electiun is void. But, sir, that is by no 
means this case. I understand the proposition in 
dispute to be this: wherever any portion of the 
loyal electors of a congressional district in good 
faith hold an election at the time, and substantially 
in the manner prescribed by the law for the holding 
of such an election, shall their will be defeated, 
and the loyal citizens and inhabitants of the dis- 
trict be deprived of representation in Congress, 
from the fact that traitors in the district did not 
vote, or because some of the loyal citizens of the 
district may have been prevented from exercising 
the elective franchise by the fraud or force of per- 
sons in rebellion against the Government. 

Now, sir, I take it that no gentleman who has 
given any attention to the subject will assert that 
the simple fact that a very small number of the 
electors in a congressional district may vote on 
the day appointed for the holding of elections for 
members of Congress will invalidate an election. 
If in the seventh congressional district of Ohio, 
at the election next October, very few of the 
electors should vote for a member of Congress, 
all the others refraining, and not being prevented 
from voting, I suppose no gentleman will claim 
that the citizen elected by those who actually 
voted, however small in number, would not be 
entitled to his seat in this House. But the gen- 
tleman who sits before me, [Mr. Dawes,] and 
who will probably close the argument in this case, 
may say that that is not the point of objection. 
He will probably urge that the real point of ob- 
jection in this case is, that the disturbed condition 
of the district which the incumbent claims to rep- 
resent actually debarred many electors who de- 
sired to do so from voting at the election. 

I confess, Mr. Speaker, that I have been some- 
what troubled to arrive at a satisfactory conclu- 
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sion on that proposition. It is an important ques- 
tion; and, in my judgment, sir, the case that is 
now before us can be decided without committing 
the House on that precise legal question. I pre- 
fer, therefore, on this occasion, not to discuss that 
question. I therefore submit, that in order to oust 
amember of this House from hisseat, when chosen 
under the circumstances under which the sitting 
member was elected, it should appear to the House 
that the loyal voters of that district who could not 


attend the election, or a majority of them, object | 


to his continued occupancy of the seat, in conse- 
quence of the fact that they were not allowed to 
vote. The sitting member was duly admitted to 
his seat at the opening of the present Congress. 
The demand now is that he be ousted. In order 
to justify the House in turning him out of the 
body, it seems to me that it should satisfactorily 


be made known to the House that at least a con- | 
siderable number of the loyal voters ef the seventh 


congressional district of Virginia, who did not 
vote when he was elected, insist that he shall be 
ousted in consequence of their inability to vote. 
Their silence may justly be regarded as an ac- 
quiescence in the result of the election and of the 
action of the House at the special session admit- 
ting him to his seat. 


Mr. WORCESTER. I would inform the gen- 


tleman that we have that very expression from the || 


people of thatdistrict, At an election held in the 
city of Alexandria in the month of October last, 
the contestant of this seat was elected by fifteen 
times the number of votes that were cast for the 
incumbent, or even that he claims were cast for 
him. 

Mr. HARRISON. 
has passed during the consideration of this case, 
that there was a pretended election held last Octo- 
ber in this congressional district, but I did not sup- 
pose that my learned friend and colleague would 
claim that that election amounted to anything 
more than the vote by which the ordinance of 
secession passed the convention at Richmond. 

Mr. DAWES. The gentleman from Ohio will 
permit me to inform him that that election was 
held under the same proclamation of Governor 
Pierpont, and according to the same form, and in 
every manner just like the one which the gentle- 
man voted for the other day, with only this dif- 
ference: that, at the one he voted for the other 
day, only twenty-five votes were cast, while at this, 
one hundred and thirty-eight votes were cast. 

Mr. HARRISON. Although the provisional 
government of the State of Virginia may have 
been recognized by this House, and although the 
other day, acting upon a principle settled by the 
Supreme Court of the United States in the Rhode 
Island case, that all departments of the Govern- 
ment were bound to recognize the State and Ex- 
ecutive of the State which the President of the 
United States recognized, I did vote as he has 
suggested, yet I did not suppose that the chair- 
man of the Committee of Elections [Mr. Dawes] 
would claim that an election held before the pro- 
visional government was created and went into 
operation, would bein theslightest degree affected. 

Mr. DAWES. The gentleman must know that 
Iclaim no such thing as that. The gentleman 
stated that there were no persons in the district 
who intimated an objection, and it was in response 
to that statement that I stated to the House that, 
according to the forms he himself had recognized 
valid, men had taken objection to the number of 
fifteen times as many as supported the incumbent. 

_Mr. HARRISON. I was not sure that I was 
right, and I am glad that the gentleman from 
Massachusetts has explicitly stated his position. 
This party, then, is treated as a contestant. He 
is claimed to have been elected last fall, and, to 
some extent, his claim is recognized by the Com- 
mittee of Elections. It seems to me, in order to 
justify the House in turning the sitting member 
out of the body, whatever it might be inclined to 
do, and whatever might be its duty, if the ques- 
tion were now an original one, it should be satis- 
factorily made known to the House that the loyal 
voters of the seventh congressional district of Vir- 
ginia will not be fairly and faithfully represented 
by the member who was chosen at the election 
last May. Ido not call in question the loyalty 
or character of those who voted at the pretended 
election last October; but | do not know whether 
they are true loyal citizens of the State of Vir- 
ginia or not. 


Iam aware, sir, from what | 
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Mr. WORCESTER. If my colleague will 


certificates to show that they voted for a member 
of this Congress, if that is any evidence of their 
loyalty. 

Mr. HARRISON. Lam glad to be assured that 


there are more than ten loyal men in the seventh | 


congressional district of Virginia. But, sir, my 


point is this: that the loyal citizens of the seventh | 


congressional district of Virginia have not pre- 


sented a memorial to this House asking the House | 


to oust the sitting member from a seat in this Hall. 
The gentleman before me [Mr. Dawes] sug- 
gests that those who voted last fall have sent a 


| memorial in the shape of the person who claims 


| taken there. 


| and thirty votes in the House here, and the House | 


to have been elected last fall. Well, I have no 
doubt that that gentleman has made due profert 


of himself before the committee; but he has not | 


been presented in person to the House, as all 

memorials are required to be. 
Mr. DAWES. Certainly my friend is mis- 

the House, and has made profert of one hundred 


referred him to the committee, and he is a con- 


| testant of this man whose case is now before the 








House; and the title of the printed paper which 
the gentleman has before him, and from which he 
derives his notes, indicates that fact. 

Mr. HARRISON. The Committee of Elec- 


tions, as I understand, have not reported in favor 


of the claim of that gentleman. They have treated || 


it as being not entided to the consideration of the 
House. . : 
Mr. DAWES. Why does my friend make the 


statement that the committee have treated that | 


claim as not deserving the consideration of the 
House? Does not the gentleman know that the 
reason the two reports are not joined together is, 
that they result from two distinct and independent 
elections, and cannot be joined together? 

Mr. HARRISON. I was not aware why they 
were not joined together. 

Mr. DAWES. I suggest to the gentleman that 
that is the reason. 


Mr. HARRISON. I understand it to bea fact, 


though not fully advised in regard to it, that the | 
|| Committee of Elections do not consider that the 


gentleman who claims to contest the seat of the 
sitting member has a valid claim. 

Mr. DAWES. I submit that my friend is en- 
tirely unposted in this matter. 

Mr. HARRISON. Perhaps I am. 

Mr. DAWES. Then [ regret that my friend 
should undertake to say to the House that which 
he confesses himself he knows nothing about. 


Mr. HARRISON, I made the statement partly 
because, upon the principle on which the report of | 
the committee in the Segar case was predicated, I | 
did not think they would report to the House that | 


aman whoreceived only the number of votes which 
my friend says this gentleman received last fall, is 
entitled to a seat in this House. I supposed they 
would apply to all future cases the principle which 
governed them in that case. 


Now, sir, the question still recurs, notwithstand- | 
ing the ingenious method my friend has resorted | 
to in order to dispose of the point, as to whether | 
all presumptions shall not operate in favor of the | 
sitting member retaining his seat. Now, it seems | 


to me that, giving him the benefit of such presump- 


tions, neither the fact that an election was held || 


last October, nor the fact that the sitting member 
did not receive a majority of the votes of that 
congressional district at the time of his election, 
should cause us to oust him from his seat. 

A few suggestions, in conclusion, upon the gen- 
eral proposition to which I have alluded in the 
opening. Suppose that in the seventh congres- 
sional district of Virginia, when this election was 


| held last May, there were only ten loyal citizens, 


and they assembled and in good faith voted fora 
member of Congress, and all the remaining voters 
of the district, in consequence of being engaged in 
a treasonable conspiracy to overthrow the national 
Government, absented themselves from the polls, 
I submit that the person chosen by these ten loyal 


citizens would be the choice of all the citizens of | 
that district entitled, under the Constitution, to | 


elect a member of Congress from that district. 
Hence, I do not see how this House could refuse 
to admit a person coming here with such a vote. 
Probably the gentlemandrom Massachusetts {Mr. 
Dawes] in his closing argument may satisfy me 


He has made profert of himself to || 
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‘| upon that point, and if he does, I shall vote in 
permit me, 1 will say to him that we have their | 


conformity with his report. It must be borne tn 
mind that representation is not founded upon the 
number of voters ina given congressional district; 
but the Constitution founds representation upor 
population. 

Mr. WORCESTER. My colleague will allow 
me to interrupt him once more. I will state to 
my colleague that the evidence in this case shows 

| that there were seventy-nine Union men who voted 
|| on that day at the polls at Ball’s Cross Roads. 

|| Mr. HARRISON. I suppose my colleague 
| will not claim that the sixty-nine, because they 
declined to vote for a member of Congress, would 
|| have any right now to object, and to claim the 
|| benefit of having failed to discharge their duty by 
|| voting for a member of Congress. 

|| Mr. WORCESTER. I would state that the 
|| transcript which we have here of the poll-book at 
|| Ball’s Cross Roads does not purport to be a per- 
|| fect transcript, and we cannot tell, and there is 
|| no evidence before the House or before the com- 
|| mittee to show, for whom those seventy -nine men 
| voted, or whether or not they voted at all. 

|| Mr. HARRISON. That is a new fact to me. 


|| Mr. WORCESTER. I presume itis, as I see 
the gentleman does not understand the whole case 
et. 
|| Mr.HARRISON., I repeat thatis a new point, 
|| and I confess | am not sufficiently familiar with 
| the facts in regard to it, as the committee in their 
report have not disclosed them, to enable me to 
'| discuss it. I read the whole report very carefully 
last night and tried to understand every fact bear- 
| ing upon this case; yet | may have failed to clearly 
|| comprehend the statements and positions of the 
|| committee. But 1 reassert that the seventy-nine 
|| electors who voted at this poll sestameaeliie to 
the law of the State of Virginia, in the discharge 
of their duty as citizens of the United States and 
of that State, and ought to have voted for a mem- 
|| ber of Congress. 
| Mr. DAWES. The gentleman says he is not 
\| fully posted, and therefore he will excuse me if I 
|| try to post him alittle. The evidence before the 
|| committee was that there was an armed band of 
|| soldiers, eighteen in number, at that poll, who 
|| kept every man within their power from voting; 
| that these ten succeeded clandestinely in slipping 
|| in their votes into a side box. 
|| Mr. HARRISON. It seems there were ten 
| courageous Union citizens there, and thatalthough 
] an attempt was made by violence to prevent these 
| 
| 


} 
| 


| loyal men from exercising the greatest privilege 
|| of an American citizen—the elective franchise— 
| they had courage enough todo it. I regret ex- 
ceedingly that the other sixty-nine had not the 
same courage. 

Mr. UPTON. The voting was not clandestine. 
|| The law of Virginia requires that the vote shall 
|| be viva voce. 
|| Mr. DAWES. The gentleman from Virginia 
will not deny, in the presence of nine members of 
the committee, that he himself stated before the 
|| committee that these ten men watched their oppor- 
tunity and voted when the soldiers did not know it. 

Mr. UPTON. Was that clandestine ? 

Mr. DELANO. Allow me to read a paragraph 
from the evidence. 

Mr. HARRISON. I have no doubt that if I 
|| shall ever see this debate in print, I shall be in 
|| the same condition as to my remarks that my ven- 
|| erable friend from Kentucky (Mr. Wickurre} 
|| was the other day in reading his speech upon the 
|| conduct of the war. They will be so interpolated 
|| with the observations of others that I shall hardly 
|| beable to recognize them. However, I yield again 
to the gentleman from Massachusetts. 

Mr. DELANO. As to this point, whether there 
was intimidation enough, I call the attention of 
the House to a portion of the evidence, which I 
imagine has not been very generally distributed. 
I refer to the testimony of Richard Southern, 
which is as follows: * 





“ Question. Were there armed men present belonging to 
the army of Virginia, endeavoring to prevent the opening 
of the polls ? 

“ Answer. There were armed men, but they did not pre- 
vent the opening of the polls. ‘here was one officer came 
| into the room, and looked upon the poll-book and saw your 
| name (Mr. Upton’s) upon the margin for member of Con- 
| gress, and J heard him say that if le could get a sight of 
1 





j 
| 


Upton ‘ he be d——d if he should ever take a seat in Con- 
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gress. 


Mr. HARRISON. Probably, Mr. Speaker, if 


ae 
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the rebel who uttered that threat had known what”) He must not attack Calvinism on this floor. || Rev. Marble Nash Taylor, provisional Governor oo 
would have been the possible fate in this House || (Laughter.] || of North Carolina, who received only four votes aid 
of the member from the seventh congressional dis- Mr. LOOMIS. I was only quoting Lorenzo || as I am told. ¥ oat 
trict of Virginia, he would not have been so anx- | Dow. But, sir, I will not dwell upon these com- || The gentleman from Ohio, (Mr. Rippxe,] after le 
j ious to prevent him from taking his seat by the | plaints against the committee. Suffice it to say || he had disentarfgled himself from the technicality a 
4 Mfliction of violence upon him. that there is notone word of truth in the assertion || of his special plea in bar, seemed, for the time ; \ a 
i So far from the manner it which these ten loyal | that there has been the least unfairness or unkind- || fairly to revel in his new-born freedom, and then _— 
and valorous men succeeded in voting fora true | ness on the part of the Committee of Elections || he was for cleaving through broad seals and all tific 
Union man to represent them in the Congress of || towards Mr. Upton. forms of law, and even whole stacks of statutes ber 
the United States being any objection to their votes The gentleman from Ohio [Mr. Rippie] ad- || so that he might get at a true expression of the att 
being counted, and their voice being heard with duced one argument yesterday which, iftrue, puts || real will of the people. met 
respect, it entiles them to be treated with the ut- | an end to all inquiry in this case. It is a plea in Well, I am willing to go with the gentleman and V 
most consideration and respect. Sir, the constit- | bar,soto speak. Hesaysthatas Mr. Upton was || inquire what is the will of the people of the sey. sim 
uents of the gentleman from Massachusetts can | sworn in on the first day of this session as a mem- || enth congressional district of Virginia. The wil] his 
assemble in their respective precincts, and be fully | ber, and has taken his seat here, it is too late to || of the people is, of course, to be ascertained jn tior 
rrotweted in the exercise of the elective franchise. || make any inquiry into the legality of his election, || some of the forms prescribed by law. What evi- sub 
n Virginia when, acecording to the law of that | and it is impossible to unseat himexcept by atwo- || dence is there that Charles H. Upton, on the 23¢ fro 
State, members of Congress were to be elected Jast || thirds vote on a resolution for his expulsion. I ||,of May last, received any vote for Congress? The wh 
May, whoever chose to undertake to exercise that | had always supposed that the Constitution, in || gentleman from Ohio [Mr. Rippe] answered this Ele 
privilege, had to do it by encountering great risks. | article first and section fifth, gave this House full || question in Mis speech by asking another of the of t 
My views of this case require me to give the | power to decide, atall times, on the qualifications, || chairman of the Committee of Elections. ** What law 
gentleman from Virginia the benefit of all reason- | election, and return of its own members, and that || evidence, pray,’’ said he, ‘is there that he did me 
able presumptions. Giving him the benefitofthose || they have that power after a member has been || not receive any votes?”? And he holds the commit- the 
presumptions, and as he has been admitted to a || sworn in as such as well as before. If the doc- || tee responsible to show in all cases the evidence be | 
seat upon this floor, and as Ido not think the gen- | trine of the gentleman be true, the Committee of || where there is a want of evidence. Mr. Upton hu; 
tleman who undertakes to contest his seat, by vir- || Elections will have little to do, for it will be im- || comes here without any proclamation from any int 
tue of un election held several months after that | possible, in any case, to unseata member here and || Governor certifying that he had the highest or any Ele 
at which the sitting member was elected, is enti- || give the seat to a contestant. The Constitution |} number of votes, without a certificate from any I 
tled to make such a contest—unless the gentleman | makes no difference, whether there be a contest- || sheriff or other officer, without even a statement tio! 
who will close this debate shall convince me that | ant or not. | from any person that he had the highest, or any wil 
lam wrong in the premises upon which I predi- But perhaps the gentleman meant to put itupon || number of votes for Representative from that dis- “ 
eate my conclusion—I shall cast my vote, not to || the ground of res adjudicata, inasmuch as an ob- || trict. The whole case rests on those papers that cert 
admit the gentleman from Virginia, but that he | jection was made to Mr. Upton and he was after- || have been referred to—the papers at Ball’s Cross that 
shall retain the seat he already occupies. Nota | wardsswornin. Thatobjection was made inthis || Roads. I will not take up the time of the House — 
single congressional district in the United States, | way: a resolution was introduced proposing that || by going into the details of these papers. pers 
in which there are a sufficient number of loyal | the oath should be administered to all who had || Mr. BELANO. 1 would inquire of the gen- oatl 
voters to choose a true Union member of Con- | been enrolled by the Clerk as members, with the || tleman from Connecticut what Governor should, an 
gress; and who exercise that choice at the time || exception of five gentlemen named in the resolu- || in his judgment, have verified the result of that ‘a £ 
and substantially in the manner prescribed by law, | tion, among whom was the name of Mr. Upton. || election by the broad seal of the State ? 
shall, by any vote of mine, go unrepresented in | That resolution was laid upon the table, and that || Mr. LOOMIS. I do not claim that the procla- J 
this House. was the whole of the action of the House in the |! mation of the Governor could have been obtained eit 
Mr. LOOMIS. The Speaker, it was not my | matter. How can the gentleman call that a de- || by Mr. Upton. = 
intention to say a single word upon this case until | cision on the part of the House of any question || Mr. DELANO. Then the argument falls. = 
after the discussion commenced yesterday, and I | concerning the regularity of the election of Mr. || Mr. LOOMIS. The argument does not fall; the 
had seen the Committee of Elections, of which I || Upton? Itisabsurd. The House merely allowed || because J will show, before I sit down, that Mr. - 
aman humble member, somewhat roundly abused || the gentleman to take the oath as being prima facie || Upton did not get the best evidence of which his 3 
by several gentlemen. A persistent effort has been |; a duly elected member, and by a resolution sub- || case was susceptible. = 
made by some gentlemen who have spoken in | sequently passed the case was referred totheCom- || Mr. WORCESTER. I ask my colleague - 
favor of Mr. Upton, to make it appear that the || mittee of Elections. || whether Governor Pierpont had not been inau- te 
Committee of Elections occupy the position (to- The plea in bar, therefore, being disposed of, || gurated before the 4th of July? Uy, 
ward him) of prosecutors or persecutors. This || let us proceed for a moment to the merits of the || Mr. LOOMIS. I believe he had been, but will fit 
was the idea introduced by the gentleman from || cause. The gentleman from New York [Mr. || not be positive on that point. I suppose it was . 
Ohio, {Mr. Rippie,) who so unmercifully riddled || Sepa@wick] insists upon it that Mr. Upton’s case | competent for the gentleman to have submitted ~ 
our poor report, [Laughter.} He says that we || is just as strong as that of either of the gentlemen his papers to Governor Pierpont and received his ne 
have conducted the case as we would an action for || from Virginia who were admitted at the extra || certificate as soon as he was recognized here as h 
assault and battery in court, and all sorts of com- || session in July last, and that it is precisely anal- || the legal Governor of the State of Virginia. It is = 
nlaints are made of the committee. On the one || ogous with their cases. I cannot agree with him. || not necessary that the Governor who happens to = 
band it is said that the committee should have || I claim that they are no more alike than a horse || be in office at the time of the election should issue ™ 
taken the position of dignified and impartial judges, || chestnut and achestnut horse. In the cases of the || the certificate of election. di 
hearing and deciding upon the evidence before || other gentlemen from Virginia, the law of Vir- || Mr. DELANO. I wish to ask the gentleman oa 
them. On the other hand, it is said that they || ginia was complied with. In Mr. Upton’s case || whether he believes that the sitting member could H 
ought never to have occupied such a position, but || it was not. In the former cases the people were || have obtained the signature of Governor Letcher, ol 
that they ought to have acted as lawyers in be- || not under duress of the rebel authorities, and had || then Governor of Virginia. oa 
half of Mr. Upton, and rendered him assistance || an opportunity to vote throughout the districts. Mr. LOOMIS. Ido not suppose he could have 0: 
in the preparation and presentation of his case. || In the latter they had no such opportunity. obtained the certificate of Governor Letcher; but i 
It is complained that the committee found certain || Mr. SEDGWICK. Did either of the gentle- || he might have obtained that of Governor Pierpont. 
facts to have been proved as true, which Mr. || men, admitted as Representatives from Virginia, || I do not however claim that this omission is fatal op 
Upton had taken great pains to establish before || have a certificate from the Governor of the State || to the claims of Mr. Upton. tri 
the committee, nd omitted to find other facts of || that he was duly elected ? Mr. DAWES. Let me ask my colleague if he hi 
which there was not a particle of evidence. In Mr. LOOMIS. 1 do not know that either had || understands anybody in the House to claim that er 
short the committee are blamed for all that is not || the certificate of the Governor; but the returns || whether a man is elected to Congress or not de- 
proved in this case, as wellas for all that has been || were generally made to the sheriff, as required by || pends on the certificate of a Governor. | 
ywroved here. It is impossible to please some of || law. Mr. DELANO. I do not; and for that reason _ 
fr. Upton’s friends in this matter. Mr. SEDGWICK. And by the sheriff to the || I did not take the force of the gentleman’s argu- a 
ENROLLED BILL. Governor, or by the sheriff here? ment—the argument that the sitting member had fa 
SRANGER. ¢ . . Mr. LOOMIS. The sheriffs’ certificates, I || not the certificate of either Governor of Virginia. ce 
Mr. GRAI GER, from the Committee on En- suppose, were here. It was so stated. If there was any force in that argument, then my S 
rolled Bills, reported as truly enrolled a bill (H. || Mr. SEDGWICK. Are you sure there were || question would be pertinent. th 
wt = No. 104) axing the wareeet of the House of |) any such returns? Mr. LOOMIS. I repeat that I do not consider th 
r tepresentative s from and after the 3d March, || \yr. LOOMIS. Iam sure that it was so stated. || the omission of the Governor’s certificate as fatal de 
BS 1863; when the Speaker signed the same. | There was no very full investigation of those cases, || to Mr. Upton. All that we have here is what pur- 
sig VIRGINIA CONTESTED ELECTION—AGAIN. | | admit; but the gentleman cannot deny my posi- — to be a simple tally list, not the original tally 
be] : Mr. LOOMIS. As I was about remarking, it || 1” that in the case of those gentlemen the peo- || list itself, but a dean a part of it owl h 
. has been impossible for the committee to please || a were allowed to express their choice at the bal- || which somebody made. We know not by w - 7 
* Be Mr. Upton’sfriendsin this matter. Weare blamed, || !ot-box; there was not such a condition of things || it was made, and in this all the evidence of “ r 
ik whatever we do; and blamed for not doing directly ] in the districts as prevented it. In those cases the || votes for Upton consists of straight marks ma ” it 
os contrary and opposite things. Weare in the pre- || people did general y vote, but in this case they did || opposite the names of ten different voters, under | 
5: a cise condition, as it seems to me, of the sinneras || 00t- Mr. Caruize, one of the gentlemen referred || the name at the top of Charles H. Upton, for — P 
ae represented by Lorenzo Dow under the doctrine || ', Stated upon this floor that he had received a || gress. There is one mark opposite the name 0 b 
. 29 of Calvinism, as he termed it: || larger majority of the votes of his district than || a voter, under the column headed ‘George W. d 
3 “y ons oe e ; ‘ || any man who was ever elected from the State of || Brent,’’ for Congress, That is the whole of it. 
a rou shall and you shan’t, you will and you won’t, 1) Weewionl But Mr. U = j fi M h Mr. W 
ig “You'll be damned if you do, you'll be damned if you || Virginia. But Mr. Upton, en the other hand, re Now, the gentleman from Massachusetts [1 
is don’t.” || ceived a smaller number of votes than any man | Deano] says that Mr. Upton complied with the f 
’ “ Mr. DUNN. | call the gentleman to order. |! ever received for any office, unless | must except |! law just as far as it was possible for him to have 
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done ander the exigencies of the times; and he 
says that is the true test of the matter. I ciaim it 
js not so. He did not, In the case of this election, 
procure the best evidence within his reach. We 
have here five officers who were conducting the 
election—four commissioners and one conductor 
—and not one of these gentlemen has given a cer- 
tificate that Mr. Upton received the highest num- 
ber of votes at that poll, or any number of votes 
at that poll. Neither has any one of these gentle- 
men testified to that fact. 

What, then, do we have? All that we haveisa 
simple certificate of a man who adds “5, P."* t6 
his name, made a month and a half after the elec- 
tion transpired, that he has examined two papers 
submitted to him; and one, he says, 1s a transcript 
from the other. But Mr. Upton, in this pamphlet, 
which he has got up against the Committee of 
Elections, says that even that was nota transcript 
of the whole record. Mr. Upton himself, or his 
lawyer, puts forth such a statement In this docu- 
ment. Here I am reminded what the claim of 
the sitting member is. Mr. Upton has caused to 
be cast at the brain foundery of some lawyer a 
huge columbiad in the shape of this pamphlet, 
intended to annihilate utterly the Committee of 
Elections. 

I beg leave to read what he says upon the ques- 
tion whether the poll-book was duly certified. It 
will be found on p— 


“As to there being no evidence that the poll-book was 
certified by the commissioners ; and is there any evidence 
that it is not so certified? None whatever. That which is 
furnished the committee does not purport or pretend to be 
anything whatever but a transcript of the votes cast for the 
persons who were candidates on the day of election. The 
oaths of the commissioners and conductor and recorder of 
the votes, and the certificate of the magistrate, that what 
is given is a correct transcript from the poll-book, not that 
it is a copy of all its contents.”’ 


Here, again, we find the extraordinary propo- 
sition that where there is no proof that a thing 
is true, if there is no proof that it is not true, it 
is sufficient evidence that it is true; or, at least, 
that the committee should have been satisfied 
with it! 

But we were inquiring as to the will of the peo- | 
ple of the seventh congressional district of Vir- 
ginia. ‘The friends of Mr. Upton say that they 
have submitted to this House the evidence that 
eleven persons voted, ten votes being cast for Mr. 
Upton, and one for Mr. Brent. The gentleman 
from Ohio [Mr. Harrison] says, ** suppose that 
only ten or eleven voters were loyal.’? That is 
not a supposable case here. Is it for a momentto 
be supposed that, out of ten thousand voters, in 
the ten counties which compose this district, only 
eleven loyal voters were to be found? If eleven 
were all, | mustsay thatitis a pretty small leaven 
with which ‘to leaven the whole lump”? in that 
district Did the loyal voters of that district have 
an opportunity to exercise the elective franchise ? 
Here, it seems to me, that Mr. Upton has changed 
ground since he appeared before the committee, | 
and since the report of the committee was made. | 
Or if he has not done so, perhaps his lawyer did, 
in this pamphlet. On page 8, he says: 

“On the 23d day of May, 1861, the polls were actually | 
opened in every precinct in the seventh congressional dis- 
trict of Virginia, so that every elector could have deposited 
his ballot for a Representative in the Thirty-Seventh Con- 
gress.” 
And again, on page 10, he says: 


“But in one of the precinets included in the district, as 
has been stated, namely, that at Ball’s Cross Roads, the 
formalities of the law were complied with. In how many 
other precincts the election was conducted with all the legal 
formalities, as well for member of Congress as for State offi- 
cers, it is now impossible to determine, as directly after the 
election the officers lost no time in uniting themselves with 
the rebel horde, and carried with them all the evidence of 
the election results. ‘The sheriff in this district also fled to 
the traitor’s ranks; but fortunately the return had not been 
delivered to him. [fit had been, the incumbeut would have | 
been wholly without record evidence of the election result 


in any single precinct.” 

Here is an intimation that there may possibly 
have been votes cast in other precincts than the 
one mentioned. Now, if the gentleman concedes | 
that there was voting for a member of Congress | 
in other precincts, I ask by what right has he to 
presume that all the votes, or a majority of them, | 
were cast for him? Why might there not have 
been a majority for Mr. Brent, the opposing can- 
didate, in some of the precincts? If this is true, | 
we do not know that Mr. Upton was the choice 
of a majority of those who did vote. But | am | 
frank to say, that I do not believe there was such || 
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voting. If I understood Mr. Upton aright before 


| the committee, he took, I think, a différent view. 


And here I remember that the committee has been 
severely censured for the inquiry into the condi- 
tion of the seventh congressional district of Vir- 
ginia. It is said that we had no business and no 
commission to make such inquiry. In reply to 
that I will state that every particle of evidence on 
this subject which we have submitted to the con- 
sideration of the House was submitted to the 
committee in the first instance by Mr. Upton 
himself. It is not for him or his friends to find 


CONGRESSIONAL GLOBE. 


| this district, and which rendered it impossible for 


fault with us for reporting evidence on which he | 
relied. And I say here, that that evidence was | 
offered distinctly on this idea on the part of Mr. | 


Upton, to show why he did not obtain, and could 


not have obtained, more than ten votes. He in- | 
tended to satisfy the committee that such was the | 


state of things in the district that it was impossi- | 


ble that he should have received any larger num- | 
ber of votes. ‘That was his position then. In | 


Document 26, page 7, we have the very card of 


Mr. Upton which shows this extraordinary state | 


of things in this district—that.the voters could 
not, in an unbiased manner, express their choice 
at the polls. Hence he calls upon them not to go 


polls for him. That is all he asks of them to do. 
It shows that he recognized the political condition 


member that the gentleman from Ohio [Mr. Rip- 

DLE] denied that there was an armed occupation 

to prevent voters from depositing their votes. 
Mr. RIDDLE. I said that it was a historical 


fact that none of the so-called confederate soldiers 


| were there. I did say, and repeat, that there 
| were armed parties at the palling places. 


Mr. LOOMIS. From the fact that the gentle- 


| man used the expression ** none of the so-called 


confederate soldiers,’? | perhaps misunderstood 
him. But what is the distinction? What mat- 
ters it whether those forces had been formally 
marshaled into the service of the confederate gov- 
ernment or were simply armed individuals about 
each voting precinct, so far as the argument is 
concerned? In this pamphlet there is an intima- 


} tion that that feature in the report of the commit- 


tee which represents that armed men prevented 
the voting is untrue. But the evidence before the 
committee fully sustains their report. On page 
10 (Document 26) of the printed evidence, there 


| is this paragraph: 


“On the day of election many of the precincts were 


| visited and overawed by armed rebel forces, and threats of 


violence were made against any who should dare to vote 
for a member of Congress. The following letter from ex 
Senator Mason, studiously prepared for the occasion, was 
also read at several precincts, (and probably throughout the 
district,) and prevented any from voting.”’ 


Thatis what Mr. Upton himself says. In vari- 
ous other places in this document the same thing 


will be found, proving that our position is correct. | 
Among the other numerous sins laid at the door | 
of the Committee of Elections, the gentleman from | 


New York [Mr.Sepewicx] claimed that the com- 
mittee had recognized secession in their report, if 
I understood him right. We recognize only the 


terrible fact which everybody must recognize. | 


We recognize the terrible fact that those traitors 
to God and man, those armed rebels, have put 


chains upon the minds and limbs of the loyal men | 


of that district, and have, by duress and by red- 
handed violence and crime, prevented the free 
men of that district from exercising the inestima- 
ble privilege of the elective franchise. The loyal 


men having been thus subjected to one tyranny, | 
we do not wish to subject them to another by | 


imposing on them for two years a Representative 
whom they have never chosen, and whom they 
could not participate in choosing. Itisin vain for 
gentlemen to say that the report pf the Committee 
of Elections proposes to disfrandchise loyal men. 
It proposes just the reverse. It proposes to en- 
franchise them, to give the loyal voters a chance 
tosay whoshallrepresentthem. It proposes that 
ten men shall not, in some obscure precinct or 
some back kitchen, cook up an election which 
shall override ten thousand voters in ten counties. 

Now, one word as to this doctrine of presumed 
acquiescence. I admit that where there is legal 
notice and a fair opportunity to vote at any elec- 
tion, all of the voters who do not vote are pre- 
sumed to acquiesce in the result; but it seems to 
me that that presumption is sufficiently rebutted 


| and vote in the regular manner; but to open side | 


| the same as the committee has reported. I re- | 


|| Mr. DAWES. 
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the voters generally to attend the polls and vote. 
| There L agree with the authorities cited by the 
gentleman from Rhode Island, [Mr. Suerriecon,) 
showing that the great principle which lies at the 
foundation of all elective governments, and is 
indeed essential to the very idea of elections, is 
that the electors shall be free in giving their suf- 
frages. But the gentleman from New York, [Mr. 
Sepewick,] claimed that that rule applied only to 
cases where the member himself or his immediate 
friends had interfered with this freedom of choice. 
This cannot be the meaning of the law referred 
to; for the same authority says in anothersentence: 

** Freedom of election is violated by external violence by 
which the electors are constrained.’ 

And what earthly difference, Lask, can it make 
whether that violence comes from the candidate 
himself and his friends or from anybody else? 
The result is the same, to wit: the freedom of 
choice is overthrown and destroyed. 

In this case, many eloquent appeals have been 
made and sympathies expressed in hehalf of Mr, 
Upton. I fully share in these sympathies and in 
every seatimentof respect expressed towards him, 
Yea, | admire that courage and patriotism which 
he displayed, which induced him to lay all that 
he had on the altar of his country, and to keep the 
azure blue of the old flag waving over his home- 
stead while everywhere else in his district the flag 
—no, the rag—of secession and treason was wav- 
ing triumphantly in the breeze. But we are not 
to consult our sympathies in deciding who shall 
be a member of this House. Ever since I ran 
for Congress, I have been laboring under the great 
delusion that votes were actually necessary to give 
a member a title to his seat here; but it seems 
a votes are becoming obsolete things, that they 
lave 


“Gone glimmering through the dream of things that were?’ — 
**a schoolboy’s tale’’—and that it requires very 
few, or none at all, to give a mana utle to this 
great privilege and responsibility. If this case be 
decided in favor of Mr. Upton, such must be the 
precedent; and men enough can assemble in any 
district—ay, men enough can assemble in any 
hollow tree in any district to confer on a man a 
right to exercise the high responsibility of giving 
laws to thirty millions of people. I hope that no 
such precedent will be established in this case. 
| But most of all do | hope and trust that the ad- 
| vance of our armies will soon sever the links of 
despotic power in the rebel States, and give the 
loyal people of each congressional district a fair 
opportunity to send aloyal man to represent them 
in this House. 





I cannot fail, Mr. Speaker, to 
take notice that the House is quite tired of this 
| debate, and that it is altogether unnecessary, either 
for the cause of truth or for any other considera- 
tion, for me to weary the House with any further 
remarks. I, for one, would be disposed to take 
the vote of the House now, believing ‘that the 
principles involved in this case, as in some others 
which have been before the House, have been so 
fully brought out for the consideration of the 
House that whatever might be said further ou one 
side or the other, will be comparatively useless. 
lagree, nevertheless, with my distinguished friend 
from Ohio, [Mr. Hagrison,] that the principles 
involved in this case and in kindred cases are of 
such importance, in connection with the present 
| State of things in this country, that we can hardly 

discuss them too much, that we cam@ well upon 
them with profit from time to time, because in 
them lie the germs of reconstruction, reorganiza- 
tion, and reappearance of this Union among the 
nations of the earth. It is that, and that only, 
which would justify me or any member of the 
Committee of Elections in further asking a mo- 
ment’s consideration of this House on this ques- 
tion. 

Sir, | am disposed, myself, to try to discuss it, 
stripped of all technicalities, and to address my- 
self at once to the real facts as they exist in this 
case. I have striven, at all times, so to do here 
and elsewhere, and have had the coéperation of 
those working with me, in trying to bring this 
case properly before the House. 

Now, sir, what are the facts on which this case 
is founded? What, after all,is the basis on which 
this incumbent rests his claim to represent the 
seventh congressional district of Virginia? Allow 





by showing a state of things such as prevailed in |! me, Mr. Speaker, before discussing this, to allude 
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to one striking feature of this debate, which also | any way or manner whatever, and the forms of | 


exhibited itself in the other debate a few days 
ago—that is, the persistency with which members 
feel justified in dwelling on the character and opin- 
ions of the incumbent. 


Mr. Speaker, it has been our endeavor, in dis- | 
cussing the qualifications and rights of members | 


upon this Joor, to make ourselves at least believe, 
if we do not our peers here, that we judge each 
upon its merits, without regard 
to the opinions, political or otherwise, of the in- 
cumbent or contestant. In strong party times, 
however much we have striven to come to this con- 
clusion, poor haman nature has frequently found 
itself unable to stand up straight, and clothed in 
the semblance of justice herself, with eyes blinded 
to all political opinion, decide upon each of these 
cases as it arose upon its merits alone. However 
much we have flattered ourselves that we have 
been able to do this, I must say that during my 
experience here I have too frequently been pain- 
fully conscious that we have not been entirely able 
to Deeat ourselves of those influences. Butunul 
the present time, I have never known men make 
an ostentatious exhibition of the fact that the 
grounds on which they felt constrained to vote 
that a man has a right to a seat here were the 
political opinions he was supposed to entertain. 

My learned and distinguished friend from Maine 
[Mr. Fessenven] yesterday inthe very fine argu- 
ment which he addressed to the House, paid a trib- 
ute to the private worth and personal esteem of this 
incumbent, which did honor to his own personal 
feelings and to his own literary attainments, but 
he will allow me to say in all kindness, that after 
having taken on his brow the ermine of justice, 
while sitting in the character of judge to try this 
case, he should have omitted to tellus how much 
he was the personal friend of the party whose 
rights he was to try. 

And so with my friend and colleague [Mr. De- 
LANO] this morning; much as I agree with all he 
said about the personal character and worth of 


this incumbent, he willallow me to say that I have 
! 


one of those cases 


| 
j 


| claims of the incumbent, that he has ten legal 


| times to look beyond the question whethera man’s 


| they will see that ten men,on the legal day—if I 
| may use the expression—deposited their votes for 


| sume that they were legal voters, and therefore I 
| votes for Mr. Upton in a ballot-box. 


| to interrupt him, that those votes were deposited 


| up in the presence of the gentleman from Virginia 


struggled against all such influences in making up || 


the judgment [am to render upon this case—with 
what success it does not become me to say. Yet 
I account myself no morea judge in this case than 
every one of my peers upon this floor; buat I ac- 
count it my duty, so far as in me lies, to shutmy 


eyes to the question, whether the incumbent or | 


the contestant for the seat entertains opinions 
more agreeable and harmonious with those I en- 
tertain than a gentleman who sought the seat here 
a few days since, and who | felt it incumbent upon 
me to say I did not think was elected. 

I said | desired to discuss this question stripped 
of technicalities, and to look at the naked facts. 
Now, sir, the naked facts are, I doubt not, that 
ten men, on the 23d of May, legal voters of the 
seventh congressional district of Virginia, did de- 
sos8it their ballots in a ballot-box for this incum- 
barn. I admit that; I believe it to be true. But, 
Mr. Speaker, the gentlemen who have advocated 
his claim to his seat upon this ground have all set 
out with the assertion that his claim rested entirely 
upon ten legal votes. 


I ask what is meant by ten legal votes? Do || 


gentiemen desére to stand upon that proposition, 
or do they desire, as every one has done, the mo- 
ment afler making the assertion to depart from it, 
and say the condition of things was such in the 
district that they could not comply with the law? 
ar Hen tgprepentian gemtean desire to stand 
upon? 

I propose, as a member of this House, to dis- 
cuss both propositions. I believe every gentle- 
man who has advocated the claim of the incum- 
bent, with the exception of my friend from Ohio, 
{Mr. Harrison,} has started out with the prop- 
osition that he has ten legal votes, and then im- 
mediately departed from his adherence to that 


proposition, and undertaken to say that, in the | 


condition of things in that district, a strict com- 
pliance with the ie was impossible, and that it 
should not be required of the incumbent. 

Now, | understand ten legal votes to mean not 
only that the votes were cast on the legal day— 


because if that is not done anybody may be elected | 


—but something more is nécessary than that they 


should have been cast on the legal day to make | 


them legal votes. It is not enough to say that 
they were legal voters; for, if that is all that is 
necessary, they could express their opinions in 





j 


I 


| required by law, not authorized by law, gave their 


| for member of Congress there. Why is it—let me | 


law would be of no avail. 
stand to be votes cast by legal voters in conformity | 
to law; that is, in the form and manner required | 
by law. That I understand to be legal voting. | 
3ut I am not going to stop with saying that if | 
this man has not ten legal votes he ought not to 
retain his seat. I am starting out with the prop- | 
osition assumed by all who have advocated the 


votes, and asking the House to look into the facts. 
l agree with all parties that it is our duty some- 


vote has been cast in conformity with law or not, 
but I want first to settle the question whether these 
ten votes were legal votes or not. 

Now, let my friends look into these papers, and 


the incumbent in a ballot-box. I am ready to pre- 


state the proposition as | admit it, that ten legal 
voters, on the day by law required, deposited their 


Mr. UPTON. The gentleman from Massachu- 
setts has several times repeated, and I did not like 





ina ballot-box. That is not the method of voting 
in Virginia. They keep a poll-book, and record 
the names of the voters. 

Mr. DAWES. Istand corrected. I believe that 
is the law, although the first time the gentleman 
has informed me of the fact is at this moment. 
Ten men then, viva voce, cast their votes for this 
man, and so far it is in conformity to law. But 
yet itis not in conformity to law, for there was 
no poll opened to begin with, according to law. 
There was no sworn judge or inspector to receive 
these votes, and therefore it is precisely the same 
if the voters rose up in the presence of the Speaker 
of this House and gave their votes, or if they rose 


himself, or anybody else. There was no poll 
opened for member of Congress, according to the 
provisions of law; no man sworn to receive votes 
for member of Congress, according to the provi- 
sions of law; it was precisely this, and no more, 
that ten men, before an irresponsible person, not 


votes viva voce for thisman. The law of Virginia 
is just as plain upon this point as any other; it re- 
quires that it shall be done before sworn inspectors 
and judges—sworn to receive votes for member of 
Congress, in a particular manner, with the oath set 
out in words in the statute. 

That was departed from. Then the law requires | 
that these men who take these votes, being sworn 
officers, shall certify to them—certify the number 
and the persons for whom the votes were given. 

If you will look to the 19th page of this docu- 
ment, you will see that there is not a particle of | 
evidence that the law was complied with in this 
respect. These men acting as judges and inspect- 
ors of this election took the oath to receive votes 
for other officers, but not for members of Congress. 
That is what they say. They did not vote them- 
selves, and they took care, in view of the pains and 
penalties of treason that hung over them,-not to 
put their necks into such a halter. They did not | 
vote themselves, and they did not certify that any- 
body else voted. 
‘under heaven or among men”’ that a single man 
cast his vote there. Two of those men have been 
upon the stand as witnesses, and they have sworn 
to about everything else that could come into the 
heads of the contestant or the incumbent, but they 
have not testified that even a single vote was cast 


| 





ask in all respect—that members of this House 
start out and say that ten legal votes were cast 
for this man, wh@ the papers show conclusively 
that not one legal vote was cast for him—not a 
vote? 

That, sir, is a fact that nobody controverts the 
moment he attempts to argue the case. With the 
exception of my friend from Ohio, [Mr. Harrr- | 
son,] there has not been an argument for the claims | 


of the incumbent that has not, the moment it com- || 


menced, admitted that the law has not been com- | 
plied with. Then should we depart from the law? 
Do we ever depart from the law and give seats to 
members upon this floor? Certainly we do. Cer- 
tainly it is our bounden duty on occasions to dis- 
regard the fact that forms of law have not been 





There is no record to be found || 
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Legal votes I under- || 


| shells of forms which do not contain the real syb- 


| give effect to such an election. 
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complied with by voters, so that—and this is the 
essence of it—the voice of the voters of the district 
may be heard; so that the voice of the voters of the 
district shall have effect; so that if the electors of 
the district have striven to give effect to their voices 
they shall not be thwarted in that purpose by mer 





re 


stance. Is that the fact here? That is the perti- 
nent inquiry. 

Our first duty is to see whether this election con. 
forms to law. Having seen that it does not con. 
form to the law, and no one claims that it does 
conform to law, our next duty is to inquire into 
the circumstances of the case, and see whether we 
can find in those circumstances any arguments 
which will justify us in putting aside the require- 
ments of the law; and if we do, it is our duty to 
There is no diffi- 
culty in finding abstract principles which ought 
to govern these cases. It is their application jn 
extreme cases that makes the task difficult. 

Now, sir, we find in looking into this case that 
there were but ten men who voted for the incum- 


bent. Not being bound by law, and not having 


the form of law in their selection, we search for 
reasons to give effect to the voice of those voters, 
We look into the nature and circumstances of the 
election to see whether it is of such a character as 
will justify us in laying aside the forms of law. 
The first question is, whether there were only 


| ten men in the district? Why were there only ten 


men there? In the candid argument of my friend 


| from Ohio [Mr. Harrison] he put that legitimate 


question. What is the reason there were only ten 
men there? Is there any doubt as to the facts why 
there were only tenmen? There is none. All of 
the gentlemen who have argued in favor of this 
vote have volunteered the testimony toshow that 
the district was in the armed occupation of hostile 
forces. The fact was, gentlemen say, that even the 
personal safety of the incumbent was put in peril. 
Gentlemen have said handsome things about the 
bravery of the incumbent and the bravery of these 
ten men. I commend as much as my friend from 


| Ohio the bravery of the incumbent and of these 


| ten men. 





They imperiled their lives, my friend 
from Ohio says. I admit that. 

I want honestly and fairly to address myself to 
the argument of the gentleman from Ohio. It de- 
serves attention because of its candor. This whole 
case deserves the closest consideration—certainly 
whatever a man like myself can give it. The gen- 
tleman admits that if these ten men cast their votes 
on any other day the election would be void and 
without effect. Why? Because the law of Vir- 
ginia had fixed that day, as it had fixed the man- 
ner ofthe election. It had as much prescribed the 
manneras the day. It had as much prescribed the 


| men in whose presence these votes should be cast 


and the manner of receiving them and the judicial 
functions they were to exercise as the day. And 
I ask my friend, in all sincerity, why he is dis- 
posed to dispense with one provision of the law 


| and still insist on the other? 


My friend says further, that he admits if this 
man’s vote-—say there were ten—were, by reason 
of any fraud or violence on the part of the friends 
of the incumbent, the only ones that were allowed 
to be cast, that would destroy the whole transac- 
tion, because a man shall not be permitted to take 
advantage of his own wrong. That is belittling 
this case. It would simply be in effect that the 
incumbent was the only party in this case. This 
whole House and the country are interested in 
this question. It cannot with any justice be car- 
ried down to and behind what is the interest or 
what is the personal right of this incumbent. The 
number of his votes is reduced to ten—to the in- 
significant number of ten. It is true that he shall 
not take advantage of any fraud or violence com- 
mitted in the district; it is true that neither he nor 
any one else should take that advantage. It is that 
seat which it is our duty to protect against fraud 
and violence from whatever source it comes. It 
must be protected by our votes, and not left open 
to fraud and violence. 

Mr. HARRISON. I desire to say, if the gen- 
tleman will permit me, that I did not intend to 
apply the legal principle which I stated simply as 


operating to the benefit of the sitting member. 
| Probably I indistinctly stated it; but the idea that 


I meant to put forth was this: that where an elec- 


tion is held, and, by fraud or force, a person is 
imposed upon those who have the right to elect 
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